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ABSTRAK

Di dalam projek ilmiah ini, penulis cuba mengkaji kewujudan, konsep dan
perlaksanaan Undang-undang Penghinaan Mahkamah serta pentadbirannya terutama
di Mahkamah Syariah. Penulis juga telah membuat kajian perbandingan berkaitan
tajuk ini di antara Undang-undang Sivil dan juga Undang-undang Islam.
Methodologi yang digunakan oleh penulis adalah kajian perpustakaan yang
bermaksud bahawa penulis telah melakukan kajian melalui pembacaan buku, artikel,
jurnal dan bahan-bahan yang berkaitan dengan projek ilmiah ini serta peruntukan-
peruntukan atau statut-statut yang berkenaan sama ada yang telah dinyatakan di
dalam Undang-undang Sivil Malaysia ataupun Undang-undang Syariah. Hasil
daripada kajian ini, penulis telah mengenalpasti beberapa kelemahan masih wujud di
dalam pentadbiran undang-undang mengenai Penghinaan Mahkamah di Mahkamah
Syariah walaupun Mahkamah Syariah telah mengambil pakai prinsip undang-undang
mengenai Penghinaan Mahkamah daripada Undang-undang Inggeris. Penulis juga
telah dapat meghubungkan beberapa konsep penghinaan dari segi perspektif Islam
dengan penghinaan dari segi Undang-undang Sivil. Harapan penulis agar pembaca
akan dapat memahami dengan jelas konsep penghinaan mahkamah di Mahkamah
Sivil dan di Mahkamah Syariah.



ABSTRACT

In this academic writing, the writer tries to explore the existence, concept and
implementation of Law of Contempt and also its administration especially in the
Syariah Court. The writer has made a comparative study regarding this topic between
Civil Law and Islamic Law. The methodology of this project is library research
which means that writer has made research through the reading of books, articles.
Journals and materials which related to this academic project; and also provisions or
relevant statutes which found in Malaysian Civil Law and Syariah Law. As result of
this academic project, the writer notice that even the Syariah Court has adopted the
Law of Contempt from the English Common Law principle, there were several
weaknesses exist in the administration of Law of Contempt in the Syariah Court. The
writer also relates the concept of contempt based on Islamic perspective with the
civil law of contempt. Lastly, the writer hopes that the reader will have clear
understanding on the concept of Contempt of Court in both Civil and Syariah Court.
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Islamic theologian or jurist.

Islamic criminal punishment for offences which have
particular punishment and already stated in the Holy
Quran such as stealing, robbering, drinking liquor,
adultery and etc.

Al-Quran - The main source of Islam which revealed to
the Prophet Muhammad (SAW).
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RESEARCH PROPOSAL ON THE LAW OF CONTEMPT

BACKGROUND OF THE RESEARCH

Contempt of Court defined as any willful disobedience to. or disregard of, a court
order or any misconduct in the presence of a court; action that interferes with a judge's
ability to administer justice or that insults the dignity of the court; punishable by fine or

imprisonment or both. There are both civil and criminal contempt.

A judge who feels someone is improperly challenging or ignoring the court's
authority has the power to declare the defiant person (called the contemnor) in contempt
of court. There are two types of contempt; criminal and civil. Criminal contempt occurs
when the contemnor actually interferes with the ability of the court to function properly:
for example by yelling at the judge. This is also called the contempt in the face of court
or direct contempt because it occurs directly in front of the judge. A criminal contemnor

may be fined, jailed or both as punishment for his act.

Civil contempt occurs when the contemnor willfully disobeys a court order. This
is also called indirect contempt because it occurs outside the Judge's immediate realm
and evidence must be presented to the judge to prove the contempt. A civil contemnor,
too, may be fined, jailed or both. The fine or jailing is meant to coerce the contemnor
into obeying the court, not to punish him, and the contemnor will be released from jail
Just as soon as he complies with the court order. In family law, civil contempt is one way
a court enforces alimony, child support, custody and visitation orders which have been

violated.

Since the Civil Courts in Malaysia applies the Common Law Principle had
already applied the Law of Contempt under its’ jurisdiction, the court have power to
secure the administration of justice from any interference. Meanwhile, the court also has

the authority to be respected for each judgment and order decided. This concept of law
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has been implemented in the Syariah Court as provided under the respective of state

enactments.

SIGNIFICANCE OF THE STUDY

In Malaysia nowadays there are many cases of Contempt of Court happen
especially in the Civil Courts because the factor of disrespectful and dissatisfaction
people to the judgment and also not obey or refuse to fulfill the order by the court. This

situation also happens to the Syariah Court.

Nowadays a lot of tendency to be listing in Syariah Court existed which there
some practitioners were doing the Contempt of Court without knowing it. People lack of
information and knowledge about the Law of Contempt in the court on how far the law
protects the sovereignty power of court in administer the justice and avoiding any

interference.

Although the Contempt of Court cases not much appear in Syariah Court, it is
important to us to know about the Law of Contempt under the context of Syariah Court
as a preparation in facing and solving Contempt of Court cases in the future if it will

happen in Syariah Court.

It is essential to understand the concept of Law of Contempt and the form of
Contempt of Court specifically in the Syariah Court. Through this research, it will gave
information to the people in Malaysia as well as change their mind and teach their
attitude to have a good manner, contribute the Islamic law student on their studies and
helping government body such as Department of Syariah Judiciary Malaysia (JKSM) in

order to increase the level of Islamic Law and Syariah Court to be respected.

This research will provide a clear picture on the Law of Contempt applicable in

the Syariah Court.
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AIM OF THE RESEARCH

The first aim is to study the Law of Contempt in the Syariah Court by identifying
what kind of form or action that can be declared as the Contempt of Court cases. The
second aim of this research also to provide a clear guideline or procedure in handling the

Contempt of Court cases and administer the Law of Contempt in the Svariah Court.

OBJECTIVE OF THE RESEARCH

Several objective of the research has been identified. Among the objective is to
discuss about the concept of Contempt of Court in accordance to the Islamic [ aw and it
implementation nowadays in the Svariah Court. This research also will identify form

and actions which can constitute the Contempt of Court offences and can be charged.

The other objective is to make a comparative study on Law of Contempt as
practiced in the Syariah Court and Civil Court with exposing the verses from A/-Quran
and A/l-Sunnah which related to this topic, practiced by the Companions: the opinions
from Muslim scholars, academic philosophers, and the law’s scholars which very

valuable and tough to be the proof in discuss this matter.

SCOPE OF THE RESEARCH

This research on the Law of Contempt by comparative study between Civil and
Svariah Court focusing the Syariah Court in Malaysia as the place and body of
implementation this law; by adoptive principles which had been practiced in the Civil
Court for the same purpose in avoiding any interference to the administration of justice

and to protect or defend the right of court to be respected and obeyed of all it orders.

This research also will involve the Civil Court's Contempt  of Court

administration system, procedure, trial cases, punishment or sentence. enactments or act



to be as the references and compare. All of these references will find the distinction,

similarity and the suitability of implementation of this law in the Svariah Court.

RESEARCH METHODOLOGY

This research can be done in two ways of methodologies that is to say field-work
based research and library based research. The writer prefers to do the library research

based on my title and other aspects.

The library based research is requires the researcher to survey the related
information in library whether in Library of the Islamic Science University of Malaysia
(USIM) and other libraries outside. The source that can | get the related information
with my academic writing are the books, journal, newspaper, magazine, internet and
others. In completing this research, many sources are needed. I must refer to other
library such as National University of Malaysia (UKM) Library, and Library of the
International Islamic University Malaysia (UIAM) and the other library or place to find

out the related sources.

The writer also tends to make some interviews with the Judge of Svariah Court
and Research Officer from Research Division, Department of Svariah Judiciary
Malaysia or other law’s scholar. It is hoped that they will be provide good cooperation
and the necessary or essential information; and also will help a lot to complete this

research.



LITERATURE REVIEWS

The book entitle “Contempt of Court”™ which wrote by C.J. Miller® discussed about
the nature of Contempt of Court which is based on broadest of principle, namely that
the courts cannot and will not permit interference with the due administration of
Justice. In this book, the author had explained about the type of Contempt of Court
which is divided into two categories: Criminal and Civil Contempt of Court. The
author also cited about Procedure and Jurisdiction in handling Contempt of Court
cases, form of Contempt outside the court and in the face of court (contempt inside the
court), and also the Civil Contempt and Criminal Offences with it elaboration. In
conclusion, this book describe about Contempt of Court in the Civil Court under the

rules of Common Law.

The second book is “Arlidge . Eady & Smith on Contempt™ * which wrote by
combination of two legal scholar; the first is Sir David Eady®, and second is Prof.
A.T.H. Smith’. This book expose the history of Contempt of Court from the
perspective of Common Law Courts, the Contempt of Court under the dimension of
constitutional, the distinction between criminal and civil contempt, contempt by
publication at common law, court orders affecting the media. direct interference with
the administration of justice and many more. The contents of this book is much

valuable in complete this research.

The third book is “Law of Contempt of Court, Legislatures and Public Servants” ©
- ’ . . . ,y e 7 N _®
was written by K.J. Aiyar, revised by Justice V.R. Krishna Iyer’, and R.P. Srivastava

who is a District Judge. In the first part of this book. it giving introduction of Law of

( 1. Miller. 2000. Contempt of Court. New York, USA: Oxford U niversity Press Inc. 3 Edition.

l niversity of Birmingham, April 2000.

\rlldg and Smith. 1999. Arlidge , Eadv & Smith on ( ‘ontempt. London: Sweet & Maxwel]. 2™ Edition.
Juch. of the High Court.

" Professor of Criminal and Public Law in University of Cambridge.

" K.J. Aiyar. 1997, Law of Contempt of Courts, Legislatures and Public Servants. Allahabad, India: The

Law Book Company (P) Ltd. 9" Edition.
Former Judge of the Supreme Court in India.
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Contempt of Court in India by explain the concept of Contempt through the meanings
of terms and also touch context of Defamation and Contempt. In the next chapter, this
book listed the Statutory Law of Contempt of Court in India and then the punishment
of Contempt to the public servants that stated under Indian Penal Code. Insult or
interruption to public servants sitting in judicial proceeding also discussed with the
Indian Constitutional provisions relating to the Contempt of Court. Through this book,
I can clarify the distinction and similarity of the implementation of Law of Contempt

with the other country.

The next reference is the law book entitled “7he Law of Contempt” ® which is written
by Gordon Borrie and Nigel lIowe. This book explain the principle of law of contempt
and the concept of contempt of court more arrange and easy to understand. Most of the
explanation stated with examples and law case which happened in the European court.
The writer will refer to this book for further information regarding the contempt of

court under the Civil Court.

“Jurnal Hukum” also be as the reference and source in identify the Syariah Court
cases relating to the Contempt of Court law. This journal record all proceeding, trial,
judgment and order by Syariah Court in whole state in Malaysia. It also provides
articles relating to the judiciary and legal matters especially in accordance of Syariah
Law. It was published by Islamic Affairs Division. Department of Prime Minister

Malaysia.

The writer also refers to the “International Islamic University Malaysia (I11UM)
Journal” which is published by IIUM Press. This Journal provides several articles.
Journals and research which have been written by a number of legal scholars. The
writer has found a research regarding the Law of Contempt in this journal. The journal

entitled “The Development of the Law of Contempt of Court and Freedom of

* Gordon Borrie & Nigel Lowe. 1973. The Law of Contempt. England: Butterworth and Co. (Publishers)
Ltd.



Expression in English Law”® was written by Prof. Dr. Hj. Abdul Samat bin Musa'’
which that research is partly based on his doctoral thesis. The writer will use this

Journal as reference in completely this academic project.

vii. The other journal which referred by the writer is Law Journal of Institute of Islamic
Understanding Malaysia (IKIM). The journal that referred by the writer entitled
“Penghinaan Mahkamah Syariah: Kesan Terhadap Profession Kewartawanan™'"
which written by Noor Inayah Yaakub'’. This journal focus more on the contempt
which made by journalist and reporters through publication in writing or mass-media.
In the same time, this journal explain the form or action which have to avoid and be
aware by the journalist and reporter if they make a report of broadcast the news which
involved the Syariah Court. This journal provides some guide to the writer in

completing this academic writing.

viii. States Enactment or Federal Territories Act that cited Contempt of Court provisions
for the Syariah Court such as “Section 229, 230 and 231 of Syariah Civil Procedure
(State of Selangor) Enactment 2003 and “Section 210 of Syariah Criminal Procedure
(State of Selangor) Enactment 2003 / Section 210 of Syariah Criminal Procedure
(Federal Territories) Act 1997 could be refer as the implementation of Law of

Contempt in the Syariah Court.

 Abdul Samat Musa. 1993. “The Development of the Law of Contempt of Court and Freedom of
Expression in English Law”. //UM Law Journal. Selangor: IIUM Press. Vol. 3. No. 2.

' Dean of Faculty of Syariah and Law, Islamic Science University of Malaysia (USIM).

""" Noor Inayah Yaakub. 2000. “Penghinaan Mahkamah Syariah: Kesan Terhadap Profesion
Kewartawanan”. IKIM Law Journal. Kuala Lumpur: IKIM Publication & Documentation Unit. Vol. 4.
No. 2. December.

'? Lecturer of Faculty of Law, National University of Malaysia (UKM).



CONCLUSION

In conclusion, the result of this research will give lots of benefit to the reader
through further explanation and elaboration regarding the principles of Contempt of
Court and the administration of Law of Contempt in both Civil Court and Syariah Court
in detail. This research becomes valuable to the legal students and the legal practitioners
whether in the Civil or Syariah Court because this research provide and describe the
forms and actions that considered as the contempt of court offences, authority and
related provisions, reported cases regarding the contempt and further important
information regarding the contempt of court itself which will become a reference and

guideline to them for their study or practice.

It is also suitable to the members of the public to read this research because they
can obtain the legal information which not often to be heard by the layman and also gain
their knowledge in order to avoid from any conduct which can bring the court in
contempt directly or indirectly; or deliberately or unintentionally. This research become
a way to expose the legal knowledge to the society and in the same time contributes to

educate them to be always in good manners in generally.
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iv.

CHAPTER ONE:
LAW OF CONTEMPT UNDER THE CIVIL COURT

DEFINITION OF TERMS

Contempt:
The act or statement of despising, the condition of being despised. Contemn also

a conduct that despised the authority or dignity of a court or legislature."?

Contempt of Court:

Contempt of Court means actions that interfere with the administration of justice
by the various courts of law.'* The other similar meanings for the contempt are
insult, despise and slander the court. Defamation and libels against the court also

considered as contempt of court.

Civil Contempt:

The failure to obey a court order that was issued for another party’s benefit. A
civil contempt proceeding is coercive or remedial in nature. The usual sanction is
to confine the contemnor until he or she complies with the court order.'

Civil contempt normally regarding the contempt that is committed outside of
court or called as constructive contempt, as when a party disobeys to comply the

court order.

Criminal Contempt:
An act that obstructs justice or attacks the integrity of the court. A criminal

contempt proceeding is punitive in nature.'®

" Bryan A. Garner. 1999. Black's Law Dictionary. St. Paul Minn. n.pb. 7" Edition. p. 313.

'* Bryan A. Garner. 1995. 4 Dictionary of Modern Legal Usage. United Kingdom: Oxford University
Press. 2™ Edition. p. 211.

i Bryan A. Garner. 1999. Black’s Law Dictionary. p. 313.

' Ibid. p. 313.
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Criminal contempt normally regarding the contempt in the face of the court or
direct contempt which committed in open court, for example as when a lawyer

insults a judge on the bench during the proceeding.

Contempt Power:
The power to punish someone who shows contempt or insulting the process.

orders and proceedings of court.

Contemnor:

Person who is guilty and has committed any contempt of court offence. The
contemnor may be as individual of person or organization or corporate body.
Anybody can become a contemnor such as members of the public, dispute
parties, witness, lawyer, prosecutor, court’s officer, and also the judge if they

insult the court in any form or action.

Prejudice:

Prejudice is a preconceived judgment formed without a factual basis or strong
bias. It also considered as damage or detriment to one’s legal rights or claims.
Actions of prejudice also influence somebody to have an unfair or unreasonable

opinion about somebody or something; or to have a harmful effect on something.

Scurrilous abuse:
Scurrilous abuse is the actions which considered as very rude in insulting the
court and intended to damage somebody or court’s reputation.'” A court may

strike out statement of case if it is vexatious scurrilous or obviously ill-founded.'®

7 AS. Hornby. 2000. Oxford Advanced Learner’s Dictionary of Current English. United Kingdom:
Oxford University Press. 6" Edition. p. 1058.
** Sheila Bone. 2001. Osburn’s Concise Law Dictionary. London: Sweet & Maxwell. 9" Edition. p. 344.
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Strict Liability Rule:

The ‘strict liability rule’ means the rules of law whereby conduct may be treated
as a Contempt of Court as tending to interfere with the course of justice in legal
proceedings, regardless of intends to do so. It applies only to publication for
instance by speech, writing or broadcasts addressed to the public at large; if it
creates a substantial risk that the course of justice will be seriously impeded or
prejudiced.'” The rule also protects sources of information against disclosure in

court.

Sub judice:

A Latin word means ‘under a judge’. It is before the court or judge for the
determination.” If a legal case is sub judice, it is still being discussed in a court
of law and it is therefore illegal for anyone to talk about in the television or in

newspapers or etc.

Sui juris | sui generis:

A phrase used to denote a person who is under no disability affecting his legal
power to make conveyances of his property, to bind himself by contracts and to
sue and be sued; as opposed to persons wholly or partially under disability. For
example: infants, mentally disordered, persons, prisoner and etc.?'

The other meanings are full age and capacity, having full social and civil rights.”

° L.B. Curzon. 1995. Dictionary of Law. Kuala Lumpur. n.pb. 4™ Edition. p. 83.
= Bryan A. Garner. 1999. Black’s Law Dictionary. p. 1466.

*' J.E. Penner. 2001. Mozley’s & Whiteley's Law Dictionary. London: Butterworths Ltd. p. 350.
2 Bryan A. Garner. 1995. 4 Dictionary of Modern Legal Usage. United Kingdom: Oxford University
Press. 2™ Edition. p. 851.



	Image001.tif
	Image002.tif
	Image003.tif
	Image004.tif
	Image005.tif
	Image006.tif
	Image007.tif
	Image008.tif
	Image009.tif
	Image010.tif
	Image011.tif
	Image012.tif
	Image013.tif
	Image014.tif
	Image015.tif
	Image016.tif
	Image017.tif
	Image018.tif
	Image019.tif
	Image020.tif
	Image021.tif
	Image022.tif
	Image023.tif
	Image024.tif
	Image025.tif
	Image026.tif
	Image027.tif
	Image028.tif
	Image029.tif
	Image030.tif
	Image031.tif
	Image032.tif
	Image033.tif
	Image034.tif
	Image035.tif
	Image036.tif
	Image037.tif
	Image038.tif
	Image039.tif
	Image040.tif
	Image041.tif
	Image042.tif
	Image043.tif
	Image044.tif
	Image045.tif
	Image046.tif
	Image047.tif
	Image048.tif
	Image049.tif
	Image050.tif
	Image051.tif
	Image052.tif
	Image053.tif
	Image054.tif
	Image055.tif
	Image056.tif
	Image057.tif
	Image058.tif
	Image059.tif
	Image060.tif
	Image061.tif
	Image062.tif
	Image063.tif
	Image064.tif
	Image065.tif
	Image066.tif
	Image067.tif
	Image068.tif
	Image069.tif
	Image070.tif
	Image071.tif
	Image072.tif
	Image073.tif
	Image074.tif
	Image075.tif
	Image076.tif
	Image077.tif
	Image078.tif
	Image079.tif
	Image080.tif
	Image081.tif
	Image082.tif
	Image083.tif
	Image084.tif
	Image085.tif
	Image086.tif
	Image087.tif
	Image088.tif
	Image089.tif
	Image090.tif
	Image091.tif
	Image092.tif
	Image093.tif
	Image094.tif
	Image095.tif
	Image096.tif
	Image097.tif
	Image098.tif
	Image099.tif
	Image100.tif
	Image101.tif
	Image102.tif
	Image103.tif
	Image104.tif
	Image105.tif
	Image106.tif
	Image107.tif
	Image108.tif
	Image109.tif
	Image110.tif
	Image111.tif
	Image112.tif
	Image113.tif
	Image114.tif
	Image115.tif
	Image116.tif
	Image117.tif
	Image118.tif
	Image119.tif
	Image120.tif
	Image121.tif
	Image122.tif
	Image123.tif
	Image124.tif
	Image125.tif
	Image126.tif
	Image127.tif
	Image128.tif
	Image129.tif
	Image130.tif
	Image131.tif
	Image132.tif
	Image133.tif
	Image134.tif
	Image135.tif
	Image136.tif
	Image137.tif
	Image138.tif
	Image139.tif
	Image140.tif
	Image141.tif
	Image142.tif



