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ABSTRAK 

Wali adalah salah satu rukun untuk melangsungkan perkahwinan dan pemilihan wali 
berdasarkan kepada kelayakkan atau syarat-syarat yang telah dipersetujui oleh para 
hqaha. Kajian ini telah membincangkan kuasa wali ke atas perempuan Islam : issue 
serta aplikasi di dalam undang-undang islam di Malaysia. Penulis telah menggunakan 
tiga jenis kaedah di dalam kajian ini iaitu kaedah dokumentasi, perpustakaan, dan 
pelayaran internet. Turut dikaji adalah kuasa wali mengikut padanngan empat mazhab 
iaitu Mazhab Syafi'I, Mazhab Maliki, Mazhab Hanafi, dan Mazhab Hanbali dengan 
berlandaskan prinsip Islam serta mengkaji kes-kes dan enakment-enactment seperti 
yang diperuntukkan dalam Akta Undang-Undang Keluarga Islam setiap negeri. Hasil 
dari kajian ini akan meningkatkan lagi pengetahuan masyarakat akan sejauh mana 
kuasa wali itu untuk mewalikan sesuatu perkahwinan . 



ABSTRACT 

Guardianship is one of the principles to conduct a marriage and the selection of wali 
must be due to terms required by the fuqaha. This research has discussed the right of 
wali over Muslim women: the issue of wali, as well as, the application of Islamic law 
in Malaysia. The writer has used three approaches in this research, they are the 
documentation method, the library method, and by surfing the internet. The research 
also studies the power of wali according to the views of the four schools (Syafi'I 
school, Maliki school, Hanafi school, and Hanbali school) basing on the principles of 
Islam, as well as, reviewing the cases and enactments such as that is provided by the 
Islamic Family Law Act for every state. The findings from this research can elevate 
the knowledge of the society on the extent of the power of wali as a guardian to a 
marriage. 
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INTRODUCTION 

Background of Research 

This researcher will discuss generally the power of wali on Muslim bride in 

Malaysia .This research will also discuss arrangement of wali, conditions of Muslim 

bride and others following the four schools. Beside that, other states of enactments 

which are related to consent of guardian for marriage. The wali is the representation or 

mediator or guardian for women seeking marriage. The Syariah Law determines that 

wali compulsory in marriage. 

Aim of Research 

The guardianship ( uiali ) is compulsory, as we have explained earlier in which 

a person has sole power to draw up a marriage contract . The Shafie school considered 

that wali is compulsory only when the woman is a virgin. The problem is, who will 

give a women in marriage when she has no wali?. That is the problem which the 

writer will study in this research. 

The researcher will also identify which a different four school in arrangement 

of wali and so on, the different Enactment Islamic Law according a certain country 

and the problem relating to wali in the Malaysia society. 

Objective of Research 

Among the objectives of the research are: 

-To know the importance the power of wali on Muslim bride . 
-To know the extent of jurisdiction of a wali. 

-To identify which women can appoint a wali in marriage. 

-To know the different from a four school related a wali. 

-To know the different of wali in Enactment Islamic Family Law. 



... 
Xl l l  

Scope of Research 

In conducting this study, the research will focus on the grounds of the power 

of wali on Muslim bride and issue and application of Islamic law. The study will be 

based on the facts from the library research either the book of Enactments from any 

country, the book of four schools and others that related. 

Library research is done to collect the facts and data relating wali in a Muslim 

marriage. For this purpose , the researcher is going to concentrate on the power of 

wali in muslim bride especially according to different opinion by four school and the 

different of arrangement by enactment from other country. 

In this study, the researcher would like to focus on the issues and application 

of Islamic law in the Malaysian practice in Muslim bride and perhaps some 

suggestions to tighten the power of wali. 

Research Methodology 

Research Methodology is a method to find the data, information or knowledge. 

In this study has used 3 types of method; Documentation Method, Library Method, 

and Internet Exploring Method. 

Documentation Method is a process to gather data through facts or sources in 

writing, relating to any sources which can give benefit information, such as articles in 

magazines, pamphlets any or enactment, reports, files of cases and others. 

The Library Method research is a method where the researcher finds topics. 

Data and information from libraries, such as the KUIM, UIAM, UKM, and National 

Library. 

In the Internet Exploring Method surfs by using search engines such as Google 

and Yahoo and will get the latest information by using this method. 
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Literature Review 

In the book entitle " Asas Kekeluargaan Islam Bahasan Empat Mazhab : 

Syafi'I , Hanafi , Maliki , dun Hanbali" by Hassan Salleh published by Dewan Bahasa 

dan Pustaka (1989). It was written about the wali of marriage according by ShafitI 

school from the aspect in Family law. In his writing, he found the arrangement of wali 

according to four schools. 

In other book entitle "Islamic Law and Sciety" by Jamila Hussain published by 

The Federation press (1999). It written different with other book because it is 

discussing related the cases of wali not consent in Muslim bride and used a due 

Enactment. 

Furthermore, my academic project paper in the title Undang-undang 

Keluarga Islam Dalam Empat Mazhab" by Dr.Muhd Fauzi Muhammad by 

Synergyrnate Sdn Bhd, it written a detail about arrangement of wali following the four 

schools , the transfer of a wali 's rights and especially opinion by Maliki School about 

Marriage by wali hakim ( guardian appointed by Court). 

In addition entitle" Perkahwinan dun Penceraian Di bawah Undang-undang 

Islam " by Nik NorainiNik Badli Shah by International law book services, it written 

just briefly about opinion four schools related a wali in Islamic marriage based on Al- 

Quran and Sunnah and a details about Act and cases that related. 

On the other hand, entitle "Tarjamah Sunan Ibnu Majah,Tarjamah Sunan 

Nasafiy, Tarjamah Muaththaf Imam Malik and Sahih Muslim also important books 

because there are discuss a details related a Consent of virgin in marriage, To marry of 

the daughter who under age, A marriage is void without a wali, A woman who have 

two guardian or wali for her marriage and so on based on Hadith. 

The book of Enactments from any country also used in research to identify a 

different enactment for example related a condition of wali in country. It is have a 

different. 



CHAPTER ONE 

1.0 Definition of Wali 

The fifth principle of marriage guardianship is the wali (guardian). The word 

"wali" originated from the Arabic word "al-wilayah" ( li,YJ\ ) which means the 

willingness to take action, to manage and the power to administrate something, 

including the management of orphans by providing their needs and conducting the 

"akud nikah (marriage vow)" of a woman under his guardianship.' In other meaning 

of wali are the representation I mediation I guardian for women seeking marriage. 

From the book of Islamic Law and Society mean the bride's marriage guardian and 

will usually be her father or paternal gandfather? 

The wali or guardian in Malaysian Law Dictionary in relation to a child or 

young person, includes any person, includes any person who, in the opinion of The 

Court having cognizance of any case in relation to the child or young person or in 

which the child or young person is concerned , has for the time being the charge or 

control over the child or young person . 3 

The "wali an-nikah" is a certain male person who is the closest kin to a woman 

and he has the power to become the "wali" to marry off a woman.4 

 assan an Salleh. 1989. Asas Kekeluargaan Islam. Dewan Bahasa Dan Pustaka. p. 42 
'~arnila Hussain. 1999. Islamic Law And Society. The Federation Press. p. 64 
' Hamid Ibrahim. 1985. Malaysian Law Dictionary. Malaysian Law Publisher. p. 127 
4~bnu Qassim . 1993 . Perkahwinan Dalam Islam(Berdasarkan Kepada Dalil,Hukum,Hikmat dun 
Panduan Kebahagiaan). Zafar Sdn,Bhd. p. 104 



1.1 Authority of Al-Quran and Sunnah 

The wali is a very important element (rukn nikah) in Muslim Bride. The 

marriage would not be valid without a wali . The relevant terms of wali. 

1.1.0 Al-Quran 

The verses in an obligation that have a wali an-nikalt 

According to fuqaha (majority of ulama), including al-imam Malik, Al-Imam As- 

Shafi'I, Al-Imam Ahmad and others with the same stream of thought, a woman 

should be married off by her wali. In the absence of the wali, Al-hakim or Al-qadi, and 

as such, can conduct the woman's marriage. The verse that used by all the Fuqaha' in 

Surah Al-Baqarah verse 232: 

It means : 

" And when you have divorced women and they have fuljilled the term of their 

prescribed period , do to prevent them from marrying their (former ) husbands, if 

they mutually agree on reasonable basis. This (instruction) is an admonition for him 

among you who believes in Allah and the Last Day. That is more virtuous and purer 

for you. Allah knows and you know notff.' 

Dr. Muhammad Taqi-ud-Din Al-Halili and Dr. Muhammad Muhsin Khan. n.d. Translation of the 
meanings of The Noble Qur'an in The English Language. King Fahd Complex For The Printing Of The 
Holy Qur'an Madinah, K.S.A. p 51 



This above verse means that the woman must be marriage by her wali or 

guardian. 

Al-Imam Shafie said: 

"This verse is the clearest verse in the book of Allah which cites that an-nikuh 

is not proper without the wali an-nikah, because the verse stated that Allah prohibits 

the wali from forbidding a woman's marriage. This prohibition is only eflective to the 

person who has in his hands the power to forbid (a marriage)." 

Allah said in Surah An-Nur verse 32 : 

It means: 

" And marry those among you who are single ( i-e. a man who has no w fe  and the 

woman who has no husband) .... " 

Allah also said in Surah Al-Baqarah verse 221 : 

It means: 

" And give not (your daughters) in marriage to Al-Mushrikun till they believe ( in 

Allah Alone) and veri ly ... .. " 

The verses above are instruction or command to a wali An-Nikah on Muslim 

bride .6 

6~bnu Qassim , 1993 , Perkahwinan Dalam Islam(Berdasarkan Kepada Dalil,Hukum,Hikmat dun 
Panduan Kebahagiaan),Zafar Sdn,Bhd.,pp. 10 1 -  104. 



1.1.1 To prove according As-Sunnah 

Women, who have previously had marital relations with a man, can represent 

themselves and do not have to have a wali for seeking the husband. 

Authorities from the Sunnah on the requirement of wali for the marriage of a 

virgin 

1) Consent of a widow or a divorcee and an unmarried woman 

In all cases, the woman must consent to the marriage or the marriage can be 

ruled invalid. Virgins need not speak up to declare that they want a marriage; simply 

not speaking out against the marriage (her silence) is sufficient consent for a virgin. 

Means that : 

'Tshaq bin Mansur told us, Muhammad bin Yusof told us, Al-Auzal told us from 

Yahaya bin Abdul Kathir from Abu Salamah from Abu Hurairah said: Rasullullah 

cited," a widowed or divorced woman could not be married off unless it is with clear 

consent ( ye s  or no). a virgin could not be married o f i  unless her consent is asked 

and her her acquiescence is her silence. " (Sunan ~ t - ~ a r d m i z i ) ~  

7~rs.~.~oh.~uhri.1992.Tarjamah Sunan At-Tirdmizi.Daru1 Fikir K.L. Vol.2.p 436 



It means: 

"Based on a source from Ibnu Abbas, truly the Prophet Mohammad said, "a widowed 

or divorced woman has more right to herself rather than her 'wali'. Whereas, the 

consent of an unmarried woman or a virgin must be askedfirst, and her silence is her 

consentt'. ( Sahih ~us l im) '  

It means : 

"The news/message comes to us from Ismail bin Musa as-Sudiy, from Malik bin Anas, 

from Abdullah bin al-fadhl al-hasyimiy, from Nafi ' bin Jubair bin Muthi 'im, from ibnu 

Abbas, he said : Rasullulah said,"..a woman who has no husband, that is a widow, 

has more right to herself than her wali. The consent of a virgin should be obtained 

from her. " He was asked: " Dear Rasullullah, truly a virgin is shy to speak." He 

answered, "..her acquiescence is shown by her silence. ' I  ( Sunan Ibnu ~ a j a h ) ~  

'1marn Abi Hussin Muslim Bin Hujjaj Al-Khusyairi An-nasaburi. 1997. Sahih Muslim. As-syafak 
Samarang. Vo1.2 . p.776 

Al-hafiz Abi 'Abdullah Muhammad Bin Yazid Al-Kazuwaini. 1992. Sunan Ibnu Majjah. Darul Fikr. 
Vol.1. p. 615 



It means: 

"From Dzakwan Abu Amr, from Aisyah ra ,from Rasullullah s.a.w. He cited, " you 

should inform the girls about their marriages because girls are normally shy, 

therefore their silence shows their acquiescence. " ( Sunan ~n-Nasa'iy)" 

It means: 

"A source from Malik, truly he heardfrom Said bin A1 Musayyab who said: Umar bin 

A1 Khatab once mentioned, " a woman's marriage could not be conducted without the 

consent of her 'wali ', or without getting the opinion of her family or the authority." 

(Muwaththa' Al-Imam Malik )' ' 

2) Conducting the marriage of a very young girl 

It means: 

"From Hisyam Ibnu 'Urwah, from his father from Aisyah ra that Rasullullah (s.a.w) 

married her when she was six years old ,  and had intercourse with her when she was 

nine years old". ( Sunan ~ n - ~ a s a ' i ~ ) ' ~  

l o  Ustaz Ali Bey Ariffin.1993.Tarjamah Sunan An-Nasafiy.Darul Fikir K.L. Vol. 3.p 481 
" K.H Adib Bisri Musthofa. 1992.Tarjamah MuwaththaPAl-Imam Malik R.A.Asy-Syifa' Darul Fikir. 
Vol. 2.p 4 
12~staz Ali Bey Ariffin.1993.Tarjamah Sunan An-NasaPiy.Darul Fikir K.L. Voi 3.p 476 



It means: 

"The news came to us from Ismail, from Abu Ishaq, from Abu "ubaidah, from 

Abdullah. He said," The Rasullullah (s.a.w) married Aishah when she was only seven 

years old, and he had intercourse with her when she was nine years old and he passed 

away when Aishah was eighteen years old ". ( Sunan Ibnu ~ a j j a h ) "  

It means: 

I'A source from Aishah who said, " Rasullullah (s.a.w) married me when I was six 

year old. He had intercourse with me when I was nine years old". ( Sahih ~us l im)"  

3) A marriage without wali is not valid 

It means: 

"No marriage without a ~ a l i " . ' ~  

l3  Al-hafiz Abi 'Abdullah Muhammad Bin Yazid Al-Kazuwaini. 1992. Sunan Ibnu Maaah. Darul Fikr. 
Vol. 1. p. 622 
"imam Abi Hussin Muslim Bin Hujjaj Al-Khusyairi An-nasaburi. 1997. Sahih Muslim. As-syafak 
Samarang. Vo1.2 . p. 777 



It means: 

"lbnu Abi Umar narrated to us, Sofian bib Unainah Told us, from Juraij from 

Sulaiman from Az Zuhri from unvah from Aisyah, truly Rasullullah cited," ... every 

woman u~ho married without the consent of her wali, the marriage is null, the 

marriage is null, the marriage is null. Ifthe husband had intercourse with her then he 

had to Jind settlement, because the husband had ... ...., should there be any disputes 

among the wali, therefore the hakim is the wali for a woman without wali". (Sunan 

~ t - ~ i r d m i z i ) ' ~  

4) A marriage which is conducted by two wali 

It means: 

"Quthaibah narrated to us, Ghundar told us, Said bin Arubah told us from Qatadah 

from Al-hassan from Samurah bin Jundab that Rasullullah cited," in the event a 

Is Hassan Salleh . 1989. Asas Kekeluargaan Islam Bahasan Empat Mazhab: Syafi'l, Hanafi, Maliki dun 
Hanbali.Dewan Bahasa Dan Pustaka. pp. 44-45 
l6 Drs.H.Moh.Zuhri. 1992.Tajamah Sunan At-Tirdmizi.Daru1 Fikir K.L. Vol. 2. p. 424 



woman is married off by two wali, therefore the valid marriage is the earliest of the 

wo marriages and in the event a person sells a thing to two persons, therefore the 

valid is thefirst". (Sunan At-Tirdmizi) 

5) The marriage of a slave without the consent of the master 

It means: 

"Said bin Yahaya bin Said bin Said Al-Umawi narrated to us, my father told me, Ibnu 

Juraij informed us by Abdullah bin Mohammad bin Aqil from Jabir bin AbdullahJi.om 

the Prophet s.a.np. cited: " Any slave who married without the consent of her master, 

it is kina ' (adultery). " ( Hadith Hassan Sahih Sunan ~ t - ~ i r d m i z i ) ' ~  

6) A son can conduct the marriage of his mother 

"lbid pp. 440-443 



It means: 

"Ibnu Umar Ibnu Salamah narrated to me from his father from Ummu Salamah r.a. 

said," after I completed my period of iddah, Abu Bakar sent a person to represent 

himselffor my hand of marriage, but I declined the proposal. Later, Rasullulah s.a.w 

sent Umar Ibnu al-Khattab to represent himselffor my hand of marriage, hence I 

ansn~ered, ' tell Rassuflullah s.a.w. that I am a jealous woman and I have young 

children, besides I do not have any wali: After Umar informed this matter to 

Rasullullah, he said, ' go to Ummu Salamah and tell her, 'ifyou are a jealous woman, 

Rasullah would pray to Allah to disappear your jealousy. If you said that you have 

young children, allah will fulfill their needs. But you did not mention your wali, 

whether they are here or not here, who are not happy over this matter. ' Hence, Ummu 

Salamah said to his son, ' Dear Umar, stand and conduct my marriage to Rasullullah 

s.a.w. ' thus, the son quickly conducted the marriage of Rasullullah to Ummu Salamah 

(his mother)". (Sunan ~ n - ~ a s a i ' ~ ) ' ~  

1.2 Importance of Wali 

No Nikuh (marriage) without Wali's consent, a statement attributed to the 

Prophet S.A.W and taken by the court to mean No Nikuh is valid without the Wali's 

consent, is actually a statement of decree rather than of the Divine law. The meaning, 

therefore, would be somewhat as follows: No Nikah shall be allowed (or we shall not 

allow any Niknh) without the Wali's consent. The reason for the decree are &.mily 

values. Maniage of a man and a woman is a marriage between two families. The 

consent and the good wishes of the families involved are highly important. 

Disparaging this reality would amount to undermining the foundation on which the 

edifice of an Islamic society rests. For that reason, the court may declare a Nikah 

"~staz  Ali Bey Arifin. 1993.Tarjarnah Sunan An-Nasa1iy.Daml Fikir K.L. Vol. 3.p 474-475 



without the Wali 's consent as void. But this consent is not a condition the absence of 

which makes the contract void a b  initio. Moreover, socially, the consent of the 

bridegroom's Wali is as essential as is that of the bride's. 

The verse of the Qur'an Surah An-Nisa' verse 25 used by the learned judge for 

his decision relates specifically to slave-women. It is obvious from the context of the 

verse that the verse allowed such Muslim men to marry slave-women as could not 

afford to marry 'free' Muslim ladies, provided they did that with the consent of the ah1 

(owners) of those slave-women. Therefore, there are no grounds in the Qur'an for the 

belief that a contract of marriage without Wali's consent makes the contract void a b  

inito. 

Linguistically, the term Nikah has always been used in an Islamic society to 

mean an openly declared contract of marriage between a man and a woman made with 

their intention to live together as husband and wife for the rest of their lives. 

There are certain conditions for this contract which, if not hlfilled, make the 

contract void a b  inito. And there are some other conditions which, if unfulfilled, make 

the contract voidable. Of the conditions belonging to the first category, two important, 

Islamic conditions are: 

i) Open declaration of the Nikah. Marriage must be announced publicly (through any 

reasonable means) so that there is no room for any surreptitious sexual relationships. 

ii) Intention to live together permanently as husband and wife. Pre-planned divorce 

would make the contract prostitution rather than Nikah. 

Of the conditions belonging to the second category, two important, Islamic 

conditions, among others, are: 

i) Dowry (to be paid by the man) in accordance with the conventions of the society 

and in due consideration of the woman's status and the ability of the man to pay. The 

amount is a token of the man's seriousness to take up the responsibility towards his 

wife-to-be. 

ii) Free consent of the man and the woman entering into the contract of mamage. 



iii) Wali 's consent. 

Although arranged marriages have been common in Muslim societies, in 

theory at least, the free consent of both parties in required. There are several Al- 

Hadith in which the Prophet S.A.W is reported to have stated that the consent of a girl 

to her marriage must be sought, although if the girl is shy, her silence may be taken to 

be her consent.I9 

It seems that the underlying object of the honorable court's verdict (on 25 

September 1996) was a check on extra-marital relationships, whereas the reasons for 

having Wali's consent in marriage are a stronger and healthier relationship between 

the families involved and greater security and privilege for the bride and the 

bridegroom. It is the condition of open declaration which serves as a check on 

clandestine relationships. However, even when this condition is not met, there is room 

especially when the parties involved are ignorant of the correct legal procedure and 

there is an absence of a general awareness of the correct law for sentences much 

lighter than automatic imposition of hadd (Qur'anic punishment) for fornication and, 

in some cases, there is room even for exoneration. 

In case a man and a woman have reasonable bases for marriage against the 

wishes of their families, they can take the matter to the court, which has the right to 

decide in favour of either the Wali/Awliya ' (plural of Wali) or the man and the woman. 

This principle is a corollary of the social directives of Islam and is corroborated by the 

following Hadith (a reported statement or act of the Prophet S.A.W). 

A Nikah is not solemnise unless it takes place through the Wali, and, if 

someone does not have IVali, the ruler of the Muslims is the Wali (Tirmidhi, Kitaab- 

al-Nikah). 

This Hadith is actually a corollary of the social directives of Islam pertaining 

to the institution of family and is based on great wisdom. Since the preservation and 

protection of the family set up is of paramount importance to Islam, it is but natural 

'' Jarnila Hussain. 1999.Islamic Law and Society .The Federation Press.p.64 



that each marriage takes place through the consent of the parents who are the foremost 

guardians. It is obvious that a marriage solemnised through the consent of the parent's 

shields and shelters the newly formed family. For reasons stated earlier, it is essential 

that the newly formed family be part of another larger family. 

However, as is evident from the Hadith also, there can always be an exception 

to this general principle. If a man and a woman feel that the rejection on the part of the 

parents has no sound reasoning behind it or that the parents, owing to some reason, are 

not appreciating the grounds of this union, they have all the right to take this matter to 

the courts of justice. It is now up to the court to analyze and evaluate the whole affair. 

If it is satisfied with the stance of the man and woman, it can give a green signal to 

them. In this case, as is apparent from the Hadith, (from the words and if someone 

does not have a wali, the ruler of the Muslims is the wali) the state shall be considered 

the guardian of the couple. On the other hand, if the court is of the view that the stand 

of the parents is valid, it can stop the concerned parties from engaging in wedlock. 

Similarly, if a case is brought before the judicial forums in which the marriage has 

taken place without the consent of the parents, it is up to the court to decide the fate of 

such a union. If it is not satisfied with the grounds of this union, it can order for their 

separation and if it is satisfied, it can endorse the decision taken by the couple. 

If the court finds that the consent of the man or the woman was obtained 

through undue influence or coercion, it may declare the Nikah as voidable at the 

option of the person whose consent was so obtained. 

It is reported that a girl once came to 'A'ishah r.a and said 'My father has 

married me to his nephew to alleviate his poverty through me. I dislike him. 'A'ishah 

r.a replied 'Wait here until the Prophet S.A.W comes.' The Prophet S.A.W arrived 

shortly and she informed him of the matter. At this, the Prophet S.A.W sent for her 

father. When he arrived the Prophet S.A.W gave the girl the choice to do whatever she 

liked. She said: 'I accept my father's decision. I only wanted to know whether a girl 

has authority in this regard or not'. (Nisaie, Kitab-al-Nikah). 

In differences of opinion it seems proper that the individual accommodate the 

opinion of the parents as far as possible, and only in extraordinary circumstances 



should he persist in his decision. An individual no doubt has total fieedom in decision 

making in this regard but he should give top priority to the protection of the institution 

of family. This fieedom is so absolute that Islam disapproves of parents who forcibly 

marry their sons and daughters and makes it clear that it is the concerned man and 

woman who have the final say in this regard. 

If in a society envisaged by Islam it is important that an individual give due 

regard to the opinion of the parents in marriage, it is even more important that the 

parents be extra cautious in this matter since they hold moral authority over their 

children. Misuse and abuse of such authority can produce grave consequences. Parents 

must give deep consideration to the inclinations and tendencies of their children in 

deciding their future in an affair as delicate as marriage. They should understand that 

once their children become mentally mature they must not impose their ideas on them. 



CHAPTER TWO 

2.0 Introduction 

One of the problems related to the requirements of a marriage vow is the 

problem of ~ t ~ a l i  or guardians of the unmarried woman (guardianship by virtue of 

nearest blood-relationship). The guardianship to a marriage vow (persons with the 

right or authority to a fulfillment of the marriage vow) is an empowerment of syar'I, 

bestowed to a group of persons, due to certain shortcomings of the person under his 

care, as a requirement for the marriage. This is a very complex problem and the 

discussion of this topic encompasses certain issues. However, I will present and 

clarify it from the four schools ( Mazhab) points of view (Syafi'I, Hanafi, Hanbali and 

Maliki Schools). 

2.1 Syafi'I School 

2.1 . I  The sequence of )cfali 

The sequence of ~tjali or guardians comprises of the persons rightful of 

inheriting the family property and heirloom (on the paternal side only). The sequences 

of wali are: 

1. Father. 

2. Grandfather. 

3. Brothers of the same parents. 

4. Brothers of the same father. 



5. Nephew of the same parents. 

6. Nephew of the same father. 

7. Uncle of the same parents. 

8. Uncle of the same father. 

9. Cousins of the same parents. 

10. Cousins from the same father (guardianship by virtue of nearest blood 

relationship) and 

1 1. Judge. 

Shafi'I School states that the position of a father or grandfather as a wali to a 

marriage is more significant and weighty than that of a son or grandson because a 

father or a grandfather is more empathetic and sympathetic towards the daughters or 

grandchildren, and is more rightful to the management of the property.' 

2.1.2 Several matters in relation to guardianship according to Syafi'I School: 

Firstly, a woman cannot conduct her own marriage herself, regardless with or 

without the permission of her wali. She cannot conduct another's wedding by 

accepting the representative from wali (guardian), cannot accept the wedlock on 

behalf of another, whether through the power granted by the guardians or 

representatives. 

According to what is proper and recommended by tradition, the characteristic 

of a woman is naturally shy and therefore it is not acceptable to utter the marriage 

vow. Based on the firman (words of Allah) of Allah (s.w.t) in Surah Annisa', verse 

34: 

"Men are the protectors and maintainers of women ... " 

' Dr.Muhd.FauziMuhammad. 1996.Undang-Undang Keluarga Islam Dalam Empat 
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And Surah al-Baqarah, verse 232 : 

" ... do not prevent them from marrying their former) husbands ... " 

These verses indicate that the marriage vow must be fulfilled by ~vali. 

Rasullullah says: 

It means: 

"The wedding is not valid unless is accompanied by wali ". In a Hadith narrated by Ibn 

Majah: 

It means : 

"A woman cannot conduct the wedding of another woman or conduct her own 

wedding" 

Secondly, the declaration of the mandatory wali, that is, wali mujbir ( fi ) , 

that he has conducted a woman's wedding ( his daughter or granddaughter) can be 

accepted because he has the authority to conduct the wedding at the time of the 

declaration. If he is not the wali paka  (compulsory), his confession cannot be 

accepted because he does not have the authority to conduct the wedding without 

consent, unless with proof. 



According to contemporary opinion (Qaul Jadid), the wedding declaration of a 

baligh and sane woman, whether she is a maiden or divorced can be accepted because 

a marriage is the right of women and men, therefore the marriage becomes valid with 

the woman's declaration. In the declaration, the woman must utter a matter related to 

her wedding, for example, "My wali has conducted our wedding witnessed by two 

impartial witnesses, with my consent". 

According to previous opinion (Qaul Qadim), if both husband and wife are 

strangers, their declaration of marriage can be accepted. However, if they are local 

people, their declaration cannot be accepted without the accompaniment of proof. 

The father as the mandatory wali has complete authority to conduct his 

daughter's marriage, regardless of her age, sane or insane, without the consent of his 

daughter. On the contrary, he has no authority to conduct the marriage of his daughter 

if she is a widow or if she has lost her virginity, except with the consent of his 

daughter. The dalil (commentaries) of al-Daruqutni: 

It means : 

"A widowed or divorced woman has more right towards herself than her wali and 

girls are married by the father". 

The father has the right to conduct the marriage of his maiden daughter 

because the girl lacks knowledge regarding marital problems, and shy. However, if 

there is obvious enmity between a daughter and her father, the father cannot conduct 

the wedding of the daughter unless with the daughter's permission. The situation 

differs if the enmity is not obvious because in this case, the wali is concerned about 

his daughter and thus will avoid any problems later. 



Although a father has the authority to conduct his maiden daughter's marriage 

without her consent, it must be with certain guarantee or conditions to prove that the 

action is justifiable and it is for the benefit of his daughter. Among the conditions are: 

1. No obvious enmity between father and daughter. 

2. The bridegroom must be equal in status. 

3. The father must marry off the daughter with' a reasonable dowry. 

4. The father must marry off the daughter using the local (country's) currency 

5. The bridegroom has no trouble paying the dowry. 

6 .  The bridegroom will not pose any problems towards his daughter, for example, 

he is blind or too old or senile. 

7. The bridegroom has no obstruction to allow his wife to perform the Hajj as 

individual responsibility. 

Ibn al-Imad says: "are the above conditions are the conditions that make a 

marriage without consent valid or conditions that can justify the action ( r\-Lj! ) to 

marry her off?" Actually the conditions mentioned above are among the conditions 

that legalize a marriage or legitimize a marriage without consent and justify the action 

to marry off the bride. Three matters that legitimize a maniage without consent are: 

1. No obvious enmity between the father and daughter 

2. The bridegroom must be of the same status 

3. The bridegroom is able to pay the dowry immediately 

It is commendable for the wali ( guardian) to seek his matured daughter's 

consent to show his respect of her and from becoming autocratic. If the daughter is 

still young, the father does not have to seek consent but it is commendable to wait for 

the daughter to come to age (reaches puberty) or become adult because physical and 

mental maturity are important factors contributing to a happy future.* 

Hassan Salleh.1989. Asas Kekeluargaan Islam . Dewan Bahasa Dan Pustaka. p. 47 



According to Syafi'I school, the father has the power to marry off her matured 

daughter without her consent even if she is already 60 years old. Based on 

Rasullullah's (s.a.w) Hadith: Rasullullah says:"a widowed or divorced woman has 

more right to herseIf than his wali (guardian) and a maiden must be married 08 by 

her father. "3 

A wali has no authority to many off his widowed or divorced daughter unless 

with her permission. The Dalil: 

It means : 

" Don't you marry ofl a widower or divorcee unless you have already sought her 

consent''. 

A wali cannot marry off a young divorcee or widow who has not reached 

puberty or maturity because her consent is not accepted, but must wait for her to be 

matured and be of age.4 

However, syarak (Muslim law) does not give full authority to the father and 

the father cannot execute his absolute power to marry off her daughter, if without 

justification. Even without her consent.' 

The grandfather takes the role of the father when the father is not around or 

when the father has lost his guardianship because the grandfather has mandatory or 

obligatory guardianship, the same as the father. 

' Dr.Muhd.FauziMuhammad. 1996.Undang-Undang Keluarga Islam Dalam Empat 
Mazhab.Synergymate Sendirian Berhad. p. 41 
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A non-obligatory guardian is fi-om the same family (blood relatives) but has 

no absolute authority. They are, for example, uncles of the same parents, uncles of the 

same father, or nephews, not commendable to marry off a girl without her consent, 

regardless if she is young, a maiden or a widow. They cannot perform the marriage in 

any condition because the consent of a very young girl cannot be accepted. As for a 

widow or divorcee who has already reached her puberty, the wali must seek a definite 

consent from her. It is not enough to accept her silence as consent. However, if both 

the bride and bridegroom are of the same status or suitable, her silence is acceptable. 

Dalil Khabar Muslim: 

It means : 

"A widow or divorcee has more authority to herself than her guardian, and the 

consent of a maiden must be asked and her silence can be accepted as consent. 9) 6 

2.1.3 The transfer of a wali's rights 

The members of ulama generally agree that in certain situations, the power of 

wali akrab (guardian by virtue of nearest blood-relationship) is transferred to wali 

ab 'ad. The situations are: 

1 .  Wali akrab does not qualify as a marriage guardian (wali), such as, a child, 

slave, a person who is continually unconscious or insane, or too old or senile, 

or an idiot or an extravagant person, and a person not capable of managing 

property. 

2. Wali ahcrab cannot perform his duty as wali because of fasiq (notorious evil 

doer fiom the religious point of view), always drinking alcohol and other 

Hassan Salleh.1989. Asas Kekeluargaan Islam . Dewan Bahasa Dan Pustaka. pp. 44-48 



drinks which can make a person drunk and as such. Based on Rasullullah 

(s.a.w) Hadith: 

It means : 

Rassulullah saw says, " There is no marriage unless it is performed by the 

wali ". 

Being in the state of fasiq can obstruct the influence as a wali, the same as 

a slave, but he is qualified to act as a wali the moment he repents 

3. Has no wali akrab . 

4. Wali akrab is not present or has disappeared: according to Syafi'I school if the 

wali akrab is missing more than two marhalah (the distance that allows a 

person to perform qasar prayer), the power or the close guardian can be 

transferred to wali ab'ad. Some opinions from the Syafi'I school state the 

power can be granted to wali hakim (guardian appointed by Court). 

5. Refusal of wali akrab. The ulamas are of the opinion that the refusal of wali 

akrab to perform the marriage of a person under his care allows the power of 

rvali akrab to be transferred to wali hakim. Based on Rasullullah (s.a.w) 

Hadith: 

It means : 

Rastrllullah says, "Ifthere is a dispute between the wali and the person under his 

care, the sultan becomes the wali to those without wali. " 



According to Syafi'I school and an official statement from Ahmad Hanbal, the 

refusal of the ~vali  akrab results in the transfer of the power to wali ab 'ad. 

6.  The difference of religion between wali akrab and the woman under his 

guardianship. 

7. lVali akrab in the state'of ihram. Some lilamas state that an intimate guardian 

in ihram can result in the transfer of the power of wali akrab to ttfali ab'ad. 

There is also an opinion from the zilama of Syafi'I school which states that if 

the lvali akrab is in ihram, the power of wali akrab goes to wali hakim 

(guardian appointed by Court). 

The objective of the transfer of power or rights from wali akrab to wali ab'ad 

in those situations is to protect the persons under their care who might lose their 

suitable future husbands because of the absence of wali akrab. Therefore, the Muslim 

law allows this transfer of right to wali ab 'ad for the sake of the women. 

2.1.4 IVali An-Nazir (equal guardianship) 

Al-Imam Syafi'I states that if there are many equal &uardians who can marry 

off a woman, such as, brothers from the same parents. However, the priority is the 

person who is more faqih and more waru' , as well as, older in age, with the 

agreement of other ~rpali, and for the sake of the wedding. If the attributes differ among 

the ~vnli, thus the priority is the one who is most faqih, next most ~ttarzi', and finally 

the oldest. 

2.1.5 Right of veto 

Members of the zrlama agree that the right of veto occurs to children, boys or 

girls; to insane people, male or female, young or old. In the matter of children who are 

still young but already widowed or divorced, Syafi'I school does not give the wali the 

right to marry off young children who are widowed or divorced. It is compulsory for 

the ~rvali to wait for the girl to reach puberty to get her consent and agreement 



because the consent of a very young girl is not recognized, as well as, the wali will 

not have to use his right of veto repetitively, but the marriage fail. This is injustice to 

his daughter. Based on Rasullullah (s.a.w) Hadith:" A widow or divorcee has better 

right to herself than her wali ". ' 

2.2 Maliki School 

2.2.1 The sequence of wali 

The sequence of wali comprises of persons who have the right to inherit the 

family property (paternal side only). The sequences of wali are: 

1. Sons. 

2. Father. 

3. Brothers of the same parents. 

4. Brothers of the same father. 

5. Nephews of the same parents. 

6. Nephews of the same father. 

7. Grandfather. 

8. Uncle of the same parents. 

9. Uncle of the same father. 

10. Cousins of the same parents. 

1 1. Cousins of the same father. 

12. Qadi. 

Maliki school states that the priority of the sequence of wali goes to the son 

because the sons inherit the family property by asabah (balance of the property). 

Many ulamas are of the opinion that the grandfather is the second in sequence of the 

wali but Syafi'I school places the father as second in sequence and the grandfather the 

seventh in sequence. According to Maliki school and Abu Yusof a1 Hanafi state that 

'~r.~uhd.~auzi~uharnrnad.  1996.Undang-Undang Keluarga Islam Dalam Empat 
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sons come before the other wali in the sequence of wali, such as father and 

grandfather, based on the Hadith: 

It means: 

"Umnztl Salanzalt narrated in a Hadith : when she had completed her iddah, 

Rasslrll~rllnh sarv proposed to her, she answered, 'ya Rasulltlllah, not even one of my 

~tvali is prescnt '. He said,' none of your tvali is here, and those who are not here do 

not ngrce to this marriage. ' Unznztl Salamah said to his son, ' Amrzi, marry Raszllltlllah 

to mc. " 

The tllamas' opinions differ about who has the most right to become the wali 

when they are assembled, son and father, or grandchild and father, or son and 

grandfather, or grandchild and grandfather. According to Maliki school, a son has 

more right to become the u9ali of his mother's marriage, even though the son is 

illegitimate. According to Al-Dasuki Al-Maliki, who gave comments on widows; If 

she is widowed through a legitimate marriage, and later she commits adultery and 

begets a son, then the son has the right to become the u9ali of his mother's marriage. 

However, if she is widowed as a result of adultery and has a son, then the son has no 

right to become his mother's ~ a l i . ~  

2.2.2 Women who have reached puberty and sane 

Maliki school is of the opinion if the girl has reached puberty and sane and 

still a virgin, the wali has the authority to marry her off. However, if she is a widow, 

both have the rights to the marriage. The wali cannot marry off the widow without her 
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