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ABSTRAK

Kesihatan Mental adalah merujuk kepada masalah yang berkaitan dengan kejiwaan dan
kerohanian. Jiwa yang kosong dan bekecamuk dengan kehidupan yang mencabar dan
tanpa keimanan yang teguh akan menjerumuskan seseorang individu terdedah kepada
penyakit mental atau penyakit rohani. Menurut Kajian ini juga, penulis menyatakan
bahawa pembelaan keatas pesakit schizophrenia dalam perkara yang melibatkan kes
jenayah, adalah seseorang itu mengalami gangguan mental dan tidak bertanggungjawab
atas jenayah yang dilakukannya pada masa itu. Seseorang pesakit schizophrenia,mereka
tidak mampu untuk menghargai sifat dan kualiti, atau kesalahan yang menyalahi undang-
undang. Kajian ini bertujuan untuk melindungi dan membela pesakit schizophrenia dan
penglibatannya dalam kes jenayah dengan berdasarkan bukti-bukti kukuh dan jelas.
Untuk menghasilkan kajian ini, penulis telah menggunakan kaedah kajian perpustakaan
untuk mendapatkan maklumat yang berhubung kait dengan pembelaan di dalam Undang-
undang Syariah dan Undang-Undang Malaysia. Hasil kajian telah menunjukkan bahawa
perbuatan salah laku seseorang pesakit schizophrenia dalam perkara yang melibatkan kes
jenayah, mereka terlepas daripada mendapat hukuman setelah dibuktikan walaupun
perbuatan itu menyalahi bidang perundangan dan haram disisi Agama Islam.



ABSTRACT

Mental Health refers to the problem of physiological and spiritual. The emptiness of soul
and furious with the challenges of life and without a strong devout to Allah will make an
individual suffer the mental and physical illness. The researcher stated that, defense of
schizophrenia and is not responsible for criminal conduct if, at the time of such conduct,
as a result of a serve mental disease or defect, he was unable to appreciate the nature and
quality or the wrongfulness of his act. This is because willful intent is an essential; part of
most offences that is insane is not capable of forming such intent. The study sought to
defense of schizophrenia in crime cases, with the based on Mental disease or defect does
not defense of schizophrenia by clear and convincing evidence. To gather the data, the
writer used the method of Library research. The researcher found that the punishment will
not impose to the insanity even their action was forbidden in Islam.
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CHAPTER 1

INTRODUCTION

1.1. BACKGROUND OF RESEARCH

Every time upon reading incidences such as suicidal jump from buildings or
shooting innocent persons, it arise dissatisfaction as to what actually took the committal at

such acts.

Such as the case of an ex-student of Technology University of Malaysia (UTM),
Skudai, Johor, Saharunizam Omar, 23 years, rampaged and killed 4 peoples including his
mother and seriously injured and 5 other peoples had in serious injured in Kampung
Lubuk Kawah, Pasir Mas, Kelantan (6 October 2002, Berita Harian). And the other cased,
Yusuf Senik, 32 years, who slaughtered and ate his father’s heart in rampage in Kampung

Mulong, Kota Bharu, Kelantan.

A friend who has undergone psychiatric treatment during one year told that he did
not know what really happened, but every time reaching to his workplace it really pressed
him and he hate each stay thing around him. He do not want to meet with anybody

although his family members, sometimes he has the desire to end his.

There are also stories when the mother sees their young girl talk single-handedly.
Became day child state it’s became severe and sometimes tense lose one balance. The
phenomenon above is part of the phenomenon of schizophrenia or mental disruption.
Schizophrenia is not madness. It is not madness because madness is a cruel word,

whereas schizophrenia patients only experience mental disorder which is actually curable.



Research shows people in treatment for a mental illness are no more violent or
dangerous than anyone else and are most likely to be harmed by others or harm
themselves. A schizophrenic is 2,000 times more likely to commit suicide than harm

someone else.

Schizophrenia is a severe mental illness characterized by a disorder of thinking,
perception, volition, affect and motor behavior and a fundamental disturbance of
personality. It is a psychosis, or severe form of mental illness, accompanied by delusional
beliefs and frequently by hallucinations, the only controversy from the forensic viewpoint
is how severely ill the accused would have been at the time of the offence, whether so
psychotic as to be of unsound mind or in a state of mind bordering on, though not

amounting to, insanity.

The insanity plea is used in less than 1% of all the criminal cases. Only one fourth
of those cases were successful and approximately 70% of those insanity acquittals were
the result of from out of agreements made between the prosecution and defense prior to
the hearing. All murder cases account for 35% of the insanity pleas and the concluded
most of the defendants acquitted suffered from schizophrenia or some other major mental

illnesses.

Because of that, this research will discuss about the Schizophrenia as a Defence in

Crime: A Comparative Study between Islamic Law and Malaysian Law.

1.2. AIM OF RESEARCH

The aim of this research is to give knowledge to the society especially to
Malaysian society about Schizophrenia as a defense because they do not actually have the
clear exposure about the illness and usually consider it as insanity. The Malaysian society
is only exposed to Schizophrenia as an illness but there is still no information and studies
that explain future on the consequences and implications of this illness especially in terms

of Malaysian and Islamic law.



1.3. OBJECTIVE OF RESEARCH

I. To clarify the meaning of schizophrenia in Islamic perspective, medical

7

perspective and civil perspective.

(89

To identify how far schizophrenia act as a defense in Islamic Law and Malaysian

law.

(U8)

To explain the procedure that are taken by the court for schizophrenia patient
whether in the Islamic Law and Malaysian Law.
4. To identify which law have provision for insanity or schizophrenia.

1.4. QUESTIONS OF RESEARCH

[. What is Schizophrenia and how it affects a person?

o

How far schizophrenia can act as a defense in Malaysian Law?

3. How do we judge a person with Schizophrenia according to the Islamic law?

1.5. SCOPE OF RESEARCH

This research will focus on the interpretation of Schizophrenia and to what extent
this mental illness will be a defense in crime cases. This research also will define any
legal provisions that are related to Schizophrenia as a defense in law whether in the

Islamic law or the Malaysian law.

1.6. RESEARCH METHODOLOGY

Various ways or methods are used by the writer in gaining information and solving

this problem study, for example:

a) Primary Data



b)

This research will refer to the libraries of Islamic Science University of
Malaysia, National Library of Malaysia, National University of Malaysia,

International Islamic University of Malaysia and Civil and Syariah Court cases.

The purpose of the library research is to find the suitable and relevant
book, journal or cases which related to this research. For example, the book that
have discussed this topic such as ‘4 Short Textbook of Medical Jurisprudence and
Toxicology with State Medicine and Autopsy Techniques written by CC Malik,

)

‘Witnesses in Islamic Law of Evidence’ written by A. Muin A. Rahman, and many

more.

Secondary Data

The Secondary data that will be used in this study are by interview some of
the doctors and professional will be interviewed to gather their opinion and views
on Schizophrenia, and via computer and internet to gather information through

portal, website, e-mail and such.

1.7 LITERATURE REVIEW

Despite the observation and investigation, the writer has based his reading through

internet, magazine, journal and books. However he still encounters a lot of problem by
which there is still no exposure about schizophrenia as a defense in Malaysian law and in

the Islamic law, but he also find a book or the sources that related to this research.

Such as, 4 Short Textbook of Medical Jurisprudence and Toxicology with State

Medicine and Autopsy Techniques written by CC Malik. Where he define the term
insanity as a ‘psychiatric illness’ which donates abnormal psychological states in which a
patient’s behavior or experience are quantitatively or qualitatively beyond the range of
socially accepted behavior and experience and requirement. The writer also state others

term that related to insanity such delusion, illusion, hallucination, obsession, delirium,
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impulse, lucid interval, psychosis, neurosis, and neurasthenia. This book is related to this
research because the writer stated that schizophrenia is one of classification of psychiatric
disorder under psychoses. He also mentions the type of schizophrenia was divided into
four groups, simple schizophrenia, hebephrenic schizophrenia, catatonic schizophrenia or
catatonia, and paranoid schizophrenia. This entire four group will be more explain further

at this research.

According to the book titled ‘Witnesses in Islamic Law of Evidence’ written by A.
Muin A. Rahman it explained that one of conditioned for receiving and giving testimony
of witnesses is sanity (‘agil) otherwise his testimony is not acceptable. This condition has
unanimously been agreed by all the Muslims jurists who based their opinion on the
following Prophetic tradition, ‘the pen has been raised from the juvenile until he reclines
puberty, the sleeping person until he awakes and the lunatic until he recovers his mental
Jaculty'. Therefore, testimony from an intoxicated person is not accepted, because he is
considered to be insane or lunatic. An insane person is someone who cannot distinguish
between right and wrong. Testimony from child is not acceptable because they do not
have ability to know and to understand the nature of event or the prime cause of a dispute.
Having the ability to understand means being sane, thus their testimony can not be
considered. Here, meaning to say that the accused must be sane to giving the testimony

because the testimony will be invalid if they insane.

According to the book titled “Criminal Law Of Malaysia and Singapore :
Principle of Liability” written by Molly Cheang, Schizophrenia is a severe mental illness
characterized by a disorder of thinking, perception, volition, affect and motor behavior
and a fundamental disturbance of personality. She also regards this illness as a severe
form of mental illness accompanied by delusional belief and hallucination. However, the
writer notices that she did not elaborate more on the cases that is related to the Islamic

perspective.

On the other hand, it is stated In Expert Evidence And Opinion Of Third Person

(Medical And Non- Medical) revised by Dr. Rajesh Gupta and Manzar Saeed stated that



Schizophrenia can act as a defense if there is an opinion of experts. The opinions of
experts upon the question whether symptoms exhibited by A commonly show
unsoundness of mind, and whether such unsoundness of mind usually renders person
incapable of knowing the nature of the act which they do or of knowing that what they do
is either wrong or contrary to law, are relevant. Nonetheless, it does not really clarify

what kind of unsound mind that can be categorized as Schizophrenia.

The book ‘Criminal Law of Islam’ Written by A. Q. Qudah Shaheed tells about
group exempt than the punishment result crime made by them, between its like insanity
and minority based in Islamic perspective. This book is related to this research because
the writer explained about the insanity, where he states the definition of insanity as loss of
understanding, mental disorder or enervation of understanding. He also states that
schizophrenia is one of type of insanity. Here, when someone is insanity, he or she not is
able to be charge because they not understand what they had done. The writer also
mentioned about the injunction relating to insanity, injunction relating to insanity
developed simultaneously with the commitment of offence, and injunction relating to

insanity developed after commission of offence.

The other book that talks about insanity is ‘Criminal Law " written by J.C. Smith
and Brian Hogan. In chapter 9 it mentions about the general defenses like insanity in the
civil perspective. The writer divides the procedure among insanity into two. First, insanity
before the trial like the case of Podola where that man is fit to plead where an hysterical
amnesia prevents him from remembering events during the whole of the period material
to the question whether he committed the crime alleged, bur whose mind is otherwise
completely normal. The court was prepared to concede that a deaf mute is “insane”.
Second, insanity at the trial. The writer also mentioned that the M’Naghten Rules that
formulated by the judges in 1843. He also explain about the disease of the mind, disease
of the mind in combination with other factor, defect of reason, the nature and quality of
his act, knowledge that the act is wrong, insane delusions, burden of proof, function of the

jury and proposal of form.



According to the book on title of *Defense of Insanity in Murder Cases: A Syariah

’

and Civil Law Perspective’ written by Noraini Bt Ismail, the researcher stated that,
defense of insanity in murder cases, it is a person is insane, and is nor responsible for
criminal conduct if, at the time of such conduct, as a result of a serve mental disease or
defect, he was unable to appreciate the nature and quality of the wrongfulness of his acts.
This is because willful intent is an essential, part of most offences, and a person who is
insane is not capable of forming such intent. The study sought to defense of insanity in
murder cases, with the based on mental diseases or defect does not defense of insanity by

clear and convincing evidence. The researcher found that the punishment will not impose

the insanity even their actions were forbidden in Islam.

The book ‘Mental Disorder and the Law’ written by Kok Lee Peng, Molly
Cheang and Chee Kuan Tsee mention about the civil law which are be used in Malaysia
and Singapore for the insanity. They also stated the cases whether from journal, news
paper and so on which are related to mental disorder. The writers make a comparison of
Singapore and Malaysian Mental Health Laws where the Singapore used Singapore

Mental Disorders and Treatment Act 1985 and Malaysia used Mental Health Act 2001.

Article ‘Skizofrenia Kerap Serang Orang Muda’ written by Norlaila Hamima
Jamaluddin. The writer said schizophrenia considered between mental disorders an
ordinary and estimated to involve one per cent of total population or 250,000 people.
More shocking, it often overcome youth and many more man of experience schizophrenia
at the age of 15 to 30 years compared woman. Writer is also sets out between cause
happened schizophrenia between its caused genetic, unbalance brain chemistry called
dopamine produced excessively to affect brain function. Writer also be proposed so
family to give support to patient because it can help recovery process besides ensuring

they taking medicine.

Based to the article ‘‘Skizofrenia atau Gila’ written by Norashikin Md. Nor
mention that the schizophrenia is not same with mad, because schizophrenia is chronic

mental and one of serious mental disease. It will happen among society without count any



type of culture factor and it influence about 1 of 100 people for the whole of world.
Schizophrenia also can damage ability someone to think clearly to manage their
emotional, to make a decision and to communicate with other. The writer also mention
about the schizophrenia symptoms, such through disturbance, presumption and to
sensitive. She also divides the schizophrenia’s symptoms into three, positive symptom,

negative symptom and cognitive symptom.



CHAPTER 2
SCHIZOPHRENIA
2.1. DEFINITION OF SCHIZOPHRENIA

What is schizophrenia? According to Eugene Bleuler, the term schizophrenia is
derived from the Greek words 'schizo' (split) and 'phren' (mind) with refer to the lack of
interaction between thought processes and perception. Schizophrenia can also be
classified as mental illnesses that occur do to insufficient amount of chemical in the

o
brain.

Based the Oxford Dictionary of Law, defined that insanity as a defect of reason,
arising from mental disease that is severe enough to prevent a defendant from knowing
what he did [or what he did was wrong]. A person accused of a crime is presumed sane
and therefore responsible for his act, but he can rebut this presumption and escape the
conviction if he can prove that at that time of committing the crime he was insane. For
purpose of this defense, insanity is defined by the McNaghten Rulers these were
formulated by judge after the trial of Daniel McNaghten (1843) who killed the Prime
Minister’s secretary by mistake for the prime Minister, under the delusion that the
government was persecuting him, and was acquitted on the ground of insanity. According
to the rulers, the defendant must show that he is suffering from a defect of reason arising
out of “a disease of mind *. This would usually include most psychoses, paranoia, and
schizophrenia disease, but psychopaths and those suffering from neuroses or sub
normality would not normally fall within the terms of the rulers. The defendant must also
show that, as a result of the defect of reason, he either did not know the “nature and

quality™ of his act.”

" Dr. Rajesh Gupta & Manzar Saeed. 2005. Expert Evidence and Opinion Of Third Person (Medical And
Non- Medical). New Delhi: Delhi Law House. p. 566.
* Elizabeth A. Martin. 2003. Oxford Dictionary of Law. London: Oxford University Press. p. 254.



In Islamic perspective the jurist did not give specifically definition of

schizophrenia, but they clarified it as insanity because schizophrenia is mental disorder

and part of insanity. According 4. Q. Qudah Shaheed define insanity in the light of above

statement as a loss of understanding, mental disorder or enervation of understanding. This

definition includes insanity, idiocy and other conditions in which the faculty of

understanding is lost on account of illness or some psychological condition.’

Helpful definitions in understanding schizophrenia include the following:

Psychosis: Psychosis is defined as being out of touch with reality. During this
phase, one can experience delusions or prominent hallucinations. People with
psychoses are not aware that what they are experiencing or some of the things that
they believe are not real. Psychosis is a prominent feature of schizophrenia but is

not unique to this illness.*

Schizoid: This term is often used to describe a personality disorder characterized
by almost complete lack of interest in social relationships and a restricted range of
expression of emotions in interpersonal settings, making a person with this

disorder appear cold and aloof.’

Schizotypal: This term defines a more severe personality disorder characterized by
acute discomfort with close relationships as well as disturbances of perception and
bizarre behaviors, making people with schizophrenia seem odd and eccentric

because of unusual mannerisms.°

Hallucinations: A person with schizophrenia may have strong sensations of
objects or events that are real only to him or her. These may be in the form of

things that they believe strongly that they see, hear, smell, taste, or touch.

Y A. Q. Qudah Shaheed. 2001. Criminal Law of Islam. New Delhi: International Islamic Publisher. Vol.2. p.

313:

 Marlene M. Maheca. 2005. The Mental illness and the New Technologies a Handbook for Practice Today
London: Lawrence Erlbaum Associates Publisher. p. 326.

> Ibid. p. 326.

“Ibid. p. 326.



Hallucinations have no outside source, and are sometimes described as "the

person's mind playing tricks" on him or her.’

o Illusion: An illusion is a mistaken perception for which there is an actual external
stimulus. For example, a visual illusion might be seeing a shadow and
misinterpreting it as a person. The words "illusion" and "hallucination" are

sometimes confused with each other.®

 Delusion: A person with a delusion has a strong belief about something despite
evidence that the belief is false. For instance, a person may listen to a radio and
believe the radio is giving a coded message about an impending extraterrestrial
invasion. All of the other people who listen to the same radio program would hear,

for example, a feature story about road repair work taking place in the area.”

2.2. SCHIZOPHRENIA SYMPTOMS

Usually with schizophrenia, the person's inner world and behavior change notably.
Behavior changes might include the social withdrawal, depersonalization (intense anxiety
and a feeling of being unreal), loss of appetite, loss of hygiene, delusions, hallucinations
(e.g., hearing things not actually present), the sense of being controlled by outside

: 10
forces.

A person with schizophrenia may not have any outward appearance of being ill. In
other cases, the illness may be more apparent, causing bizarre behaviors. For example, a
person with schizophrenia may wear aluminum foil in the belief that it will stop one's

thoughts from being broadcasted and protect against malicious waves entering the brain."

" Marlene M. Maheca. 2005. The Mental illness and the New Technologies a Handbook for Practice Today.
London: Lawrence Erlbaum Associates Publisher. p. 327.
* Ibid. p. 327.
" Ibid. p. 327.
:“ Norlaila Hamima. 2006. Skizofrenia Kerap Serang Orang Muda. Metro Ahad. 2 April. p. 50
" Ibid. p.50.



People with schizophrenia vary widely in their behavior as they struggle with an
illness beyond their control. In active stages, those affected may ramble in illogical
sentences or react with uncontrolled anger or violence to a perceived threat. People with
schizophrenia may also experience relatively passive phases of the illness in which they
seem to lack personality, movement, and emotion (also called a flat affect). People with
schizophrenia may alternate in these extremes. Their behavior may or may not be

predictable.'

[n order to better understand schizophrenia, the concept of clusters of symptoms is
often used. Thus, people with schizophrenia can experience symptoms that may be

grouped under the following categories:

« Positive symptoms - Hearing voices, suspiciousness, feeling under constant

: . . . . . 13
surveillance, delusions, or making up words without a meaning (neologisms). "~

o Negative (or deficit) symptoms - Social withdrawal, difficulty in expressing
emotions (in extreme cases called blunted affect), difficulty in taking care of
themselves, inability to feel pleasure (These symptoms cause severe impairment

and are often mistaken for laziness)."

« Cognitive symptoms - Difficulties attending to and processing of information, in

understanding the environment, and in remembering simple tasks."

 Affective (or mood) symptoms - Most notably depression, accounting for a very

high rate of attempted suicide in people suffering from schizophrenia.'®

" Norashikin Md. Nor. 2005. Skizoprenia atau gila. I-Sihat. Kuala Lumpur: Karangkraf. Jun. p. 31

" Jay C.Thomas Micheal Hersen. 2002. Handbook of Mental Health in the Workplaces. New Delhi: Sage
Publication India Private. Ltd. p.250.

“ Ibid. p.250.

" Ibid. p.251.

'° Ibid. p. 251.



2.3. TYPES OF SCHIZOPHRENIA
The types of schizophrenia are grouped under the following five categories:

e Paranoid-type  schizophreniais  characterized by delusions  and auditory
hallucinations but relatively normal intellectual functioning and expression of
affect. The delusions can often be about being persecuted unfairly or being some
other person who is famous. People with paranoid-type schizophrenia can exhibit

. . : 7
anger, aloofness, anxiety, and argumentativeness.'

+ Disorganized-type schizophrenia is characterized by speech and behavior that
are disorganized or difficult to understand, and flattening or inappropriate
emotions. People with disorganized-type schizophrenia may laugh at the changing
color of a traffic light or at something not closely related to what they are saying
or doing. Their disorganized behavior may disrupt normal activities, such as

showering, dressing, and preparing meals.'®

o Catatonic-type  schizophreniais  characterized by  disturbances  of
movement. People with catatonic-type schizophrenia may keep themselves
completely immobile or move all over the place. They may not say anything for
hours, or they may repeat anything you say or do senselessly. Either way, the
behavior is putting these people at high risk because it impairs their ability to take

. 9
care of themselves.'

« Undifferentiated-type schizophrenia is characterized by some symptoms seen in
all of the above types but not enough of any one of them to define it as another

particular type of schizophrenia.”’

* Residual-type schizophrenia is characterized by a past history of at least one

episode of schizophrenia, but the person currently has no positive symptoms

'" Heinz Katshnig et al. 2006. Quality of Life in Mental Disorder. England: John Wiley & sons. Ltd. p. 56.
* Ibid. p. 57.
" Ibid. p. 57.
* Ibid. p. 58.
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(delusions, hallucinations, disorganized speech or behavior). It may represent a
transition between a full-blown episode and complete remission, or it may

, . . . v 21
continue for years without any further psychotic episodes.

2.4. SCHIZOPHRENIA CAUSES

The causes of schizophrenia are not known. However, interplay of genetic,

biological, environmental, and psychological factors are thought to be involved.

In biological models of schizophrenia, genetic (familial) predisposition, infectious

: . i : : ; 22
agents, allergies, and disturbances in metabolism have all been investigated.

O

Schizophrenia is known to run in families. Thus, the risk of illness in an identical
twin of a person with schizophrenia is 40-50%. A child of a parent suffering from
schizophrenia has a 10% chance of developing the illness. The risk of schizophrenia in

. . )
the general population is about 1%.*

The current concept is that multiple genes are involved in the development of
schizophrenia and those factors such as prenatal (intrauterine), prenatal, and nonspecific
stressors are involved in creating a disposition or vulnerability to develop the illness.
Neurotransmitters (chemicals allowing the communication between nerve cells) have also
been implicated in the development of schizophrenia. The list of neurotransmitters under
scrutiny is long, but special attention has been given to dopamine, serotonin, and

24
glutamate.

’ Heinz Katshnig et al. 2006. Quality of Life in Mental Disorder. England: John Wiley & sons. Ltd. p. 58.
“ Norlaila Hamima. 2006. Skizofrenia Kerap Serang Orang Muda. Metro Ahad. 2 April. p. 51.

* Ibid. p. 51.

** Ibid. p. 51.



Also, recent studies have identified subtle changes in brain structure and function,
indicating that, at least in part, schizophrenia could be a disorder of the development of

the brain.”

It is important for doctors to investigate all reasonable medical causes for any
acute change in someone’s mental health or behavior. Sometimes a medical condition that
might be treated easily, if diagnosed, is responsible for symptoms that resemble those of

schizophrenia.

** Norlaila Hamima. 2006. Skizofrenia Kerap Serang Orang Muda. Metro Ahad. 2 April. p. 51.



CHAPTER 3
SCHIZOPHRENIA AS A DEFENCE UNDER ISLAMIC LAW
3.1. CONCEPT & CLASSIFICATION OF CRIMES
3.1.1. Definition of jarimah

The Arabic word crime “jarimah” is derived from the root “jarm” which has two
meanings: severance and profit. It seems that in the old days this word was used for a

profit from a detested deed. Later it meant committing something wrong and sinful.*

Therefore the word “jarimah” may be used for any deed contrary to right and
justice. The word “ijram” and “ajrama” are derived from the same root. The first word

s 27

means the very act of committing crime”.

So the semantic origin of the Arabic word “jarimah” is any deed that is detested.
Now as all the laws of Islam are approved by the legislator any disobedience to God’s
commandments is considered a crime. In other words, “crime” is a prohibited deed that
could be punished if committed. A person refrains from getting in consistency with what
God has decreed may be punished as committing a criminal act. However, this definition
of crime is rather general for both this word and ‘sin’ and ‘wrongdoing’ imply the
meaning i.e. disobedience God’s commandments irrespective of the fact whether the
punishment is meted out in this world or later after death. According to some jurists there

is a further difference between crimes, sin and wrongdoing. Crime is punishable in this

world by the legislator.*®

*® Tahir Mahmool et al. 1996. Criminal Law In Islam And The Muslim World A Comparative Perspective.

New Delhi: Qazi Publisher & Distributors. p. 52.
7 Ibid. p. 52.
* Ibid. p. 52.



The well-known jurist, Abu Ya’ala, considered crimes as acts prohibited by God
and punishable by fixed punishments /hudud] or discretionary [ta’zir] punishment. Fixed
punishments, /udud, are divine punishment: a hadd is a fixed punishment without a
minimum or maximum limit. God cannot tolerate shortfalls on the part of single
individuals or groups of people. According to Islamic Legislation meting out punishment
is one of God’s prerogatives in order to protect humanity from evil and attain peace and

S 29
security for them.

Discretionary punishment, ra’zir is the right punishment to be meted out for
offences not punishable by fixed punishments /hudud] or retaliation [Qisas]. We have
already mentioned that fixed punishments, hudud are God’s prerogative. Instead,
discretionary punishment, 7a zir is meted out by the state’s competent authority. The word
tazir originally meant the consolidation of social ties. It is derived from the word

530

“azzara” meaning “to strengthen” or “to support™". “7Ta’zir” in this sense is mentioned

in the Al-Quran:

E ¥ Ja

R N LA T I S S R I PP s 3 2o LT G, 8 S0 TG 2% ZE o T
J/.:_{UWb)&\w}\)ﬁw)})gd%w\)olf)\ iy M\("“"’J\J/‘S
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Meaning: “If you (but) establish regular prayers practice regular charity believe in Our
apostles honor and support them and loan to God a beautiful loan verily We wipe out

from you your evils, and admit you to gardens with rivers flowing beneath’.

It would be incorrect to think that ra’zir punishments were not expressly

mentioned in the sources of Islamic legislation, for all such punishments are meted out to

* Tahir Mahmool et al. 1996. Criminal Law In Islam And The Muslim World A Comparative Perspective.
New Delhi: Qazi Publisher & Distributors. p. 53.

" Ibid. p. 53.

" Al-Quran. Al-Maidah 5: 12.



prevent evil deeds and foul practices as recommended in the Holy Qur’an and the

prophetic teachings, sunnah.** To quote the Al-Quran:

33n . . R . P n
qup)Y\é\);ny 9

Meaning: ‘Nor do evil in the land working mischief’.
And the Holy Prophet has said:
“Do not do others any harm nor cause any harm to be done to others”

These punishments are left to the exclusive discretion of the ruler of the country.
He enacts the law for such punishments as he deems appropriate. This is not inconsistent
with the famous norm that there are no crimes or punishments without a law defining
them. The penal code was basically enacted for unspecified crimes. Muslim jurist agree
that za zir punishments are not meted out to other defined punishment. For example, theft
is punishable with the amputation of the culprit’s hand but offences connected with
money are not punishable in the same way. Deformation is punishable with eighty lashes,
cursing is not punishable in the same manner.** All this is in conformity with the principle

mentioned in the Prophetic Hadith to the effect:
“He who transgresses the limits of punishment is himself an offender”

Hence, giving the right to the rulers to mete out ta 'zir punishments does not conflict with

the norm *no punishments without a law”.

" Tahir Mahmool et al. 1996. Criminal Law In Islam And The Muslim World A Comparative Perspective.
New Delhi: Qazi Publisher & Distributors. p. 54.

" Al-Quran. As-Syura’ 26: 183.

** Tahir Mahmool et al. 1996. Criminal Law In Islam And The Muslim World A Comparative Perspective.
p. 54.



19

A crime originally meant violation of concerned interest as indicated in the
Qur’an, Traditions, Analogy or Equity. According to the Islamic legislation concerned
interest includes the protection of religion, life, intellect, offspring, and property.
Therefore the offenses are classified into: offense against religion, life, intellect, offspring

and property.”
3.1.1. Crime’s classifications in Islam
Crime is divided into three classifications as follow:

(1) Crimes punishable by fixed punishments.
Those crimes are punishable by “hudud” as revealed in the Holy Qur’an. The
punishment cannot be modified or altered. It is God’s prerogative not to tolerate
shortfalls from man. These crimes are: apostasy, attempted coup d’etat, adultery,

defamation, theft, highway robbery, alcohol-drinking.*®

(2) Crimes punishable by retaliations and/ blood money.
Such as assault and causing physically injuries. As the punishment for this crimes
are laid down in the Qur’an by the Almighty Legislator they cannot be modified
or altered. However the victims or his caretaker may pardon the offender. In this
case the culprit has to pay blood money and liable to ta zir punishments. These
crimes are: premeditated offence against human life short of murder. The last two
offences are offences that do not cause death, such as beating up a person and

: T 37
causing him injury.

(3) Crimes are punishable by ta zir.
These crimes are not specially quoted in the Holy Qur;an or in the Prophet’s

Sunnah. However they are punishable because they represent acts of disobedience

> Tahir Mahmool et al. 1996. Criminal Law In Islam And The Muslim World A Comparative Perspective.

New Delhi: Qazi Publisher & Distributors. p. 54.
 Ibid. p. 54.
7 1bid. p. 55.
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to God’s commandments and lead to wrongdoing. Thought they are not specified,
Islamic Legislative sourced has mentioned some of them, such as usury, treason
and cursing. In then interest of the community the competent authority may
pardon the culprit from ta’zir punishments, provided that this act does not
prejudice the individual victim’s right. The victim may forgive the culprit as far as
his own right is concerned without prejudicing the public rights exercised by the

competent authority of the country.*®

3.2. DALIL FROM AL-QURAN AND AS-SUNNAH THAT RELATED TO
INSANITY AS A DEFENSE.

. 9
As Allah command in the al-Quran®’:

o e O) Gt 5 Y L) ST b ey S b Lgrany Y i ) IS Y
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Meaning: On no soul doth Allah Place a burden greater than it can bear. It gets every
good that it earns, and it suffers every ill that it earns. (Pray:) "Our Lord! Condemn us not
if we forget or fall into error; our Lord! Lay not on us a burden Like that which Thou
didst lay on those before us; Our Lord! Lay not on us a burden greater than we have
strength to bear. Blot out our sins, and grant us forgiveness. Have mercy on us. Thou art

our Protector; Help us against those who stand against faith."

** Tahir Mahmool et al. 1996. Criminal Law In Islam And The Muslim World A C omparative Perspective
New Delhi: Qazi Publisher & Distributors. p. 55.

" Mohamed Hatta Shaharom. 2001. Psikiatri Perubatan Undang-Undang dan Masyarakat. Kuala Lumpur:
Penerbit Fajar Bakti. p. 224.

*“ Al-Quran. Al-Baqarah 2:286.



The Holy Prophet has said*':
ek 5 O oy cBhay o U ey iy o o)) e O e M)
Meaning: “The pen has been raised from the juvenile until he reaches puberty, the

sleeping person until he awakes and the lunatic until he recovers his mental faculties”.

And the Holy Prophet has said**:

ooy e B o A0 555l 116 S 0 gl UL el AT Leie
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* Aurah, Abdul Qadier. 2001. Al-Tasfi’ al-Jina’i al-Islami Mukaranan Bil Qanun al-Wad'i. Lubnan:
Mu’asasat al-Risalah. p. 397
“ Yasin, Dr. Mohd Naim. 1973. Al-Wajiz Fi al-Figh al-Jina'i al-Islami. Umman: Darul Furgan. p. 110.
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3.3. INSANITY AS A DEFENSE IN CRIME IN ISLAM.
3.3.1. Injunction relating to insanity:

The injunction relating to insanity varies with the time of the development of
insanity. It depends on the question whether the state of insanity synchronizes with the
time of commitment of adultery or whether the offender develops it subsequent to the
commitment of the offence.*

3.3.2. Injunction Relating to Insanity Develop Simultaneously with the Commitment of

Offence:

If the development of insanity synchronizes with the commitment of crimes,
punishment stands invalidated in-as-much as the understanding of the agent is suspended
at the time of committing the offence. Insanity does not warrant a forbidden act but
simply invalidates punishment. The entire jurist is in agreement on this point. The

position of the modern laws in force is also identical with that of the Shariah.**
3.3.3. Limitations of Insane Person’s Civil Accountability:

The jurist agreed that a person of unsound mind is responsible for his actions i.e.
he is accountable on civil grounds. That is why it is incumbent upon his to fully
recompense the damage caused by his offence. Although this is an established principle,
yet the jurist’s difference on the question of the extent to which an insane person is
accountable on civil grounds for the offences of homicide and infliction of injury. The
difference of opinion on this point arises out of the difference between the kinds of

offence committed by an insane person. Thus the three Imam Malik, Hanifa and Ahmed

“"A. Q. Qudah Shaheed. 2001. Criminal Law of Islam. New Delhi: International Islamic Publisher. Vol.2.
p.321.

“Ibid. p.321.
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treat an offence willfully committed by him as a mistake inasmuch as an insane person
cannot deliberately intend any act, and it so being the case his act can only be a mistake
and not an intended offence. Imam Shafi’ee on the contrary, maintains that an intended
offence of an insane person is nothing but willful offence. It can never be treated as a
mistake but he may be exempted from punishment on grounds of his insanity. However,
his insanity has no bearing on the nature of his act, because he commits it willfully

although he does not properly understand what he does.*

The difference in the nature of the insane person’s offence would affect the
compensation he has to pay for the damage caused by him, for the diyat for international
offence is very heavy which has to be paid out of the personal assets of the agent. The
diyat for mistakes is very light which is paid by the family members of the agent or he is
helped by them to pay it. The same injunction is applicable in the case of offences
comprising homicide and infliction of injury, as compensation for such offences is paid in
the form of diyat. For this reason Imam Shafi’ee holds that the compensation should be
paid out of the personal assets of one willfully guilty. The other Imams, on the other hand
maintain that the family members of the insane person will be under the obligation to pay
the compensation for any offence by him because he is treated by those Imams as one
erroncously and not deliberately guilty. Had they treated him as guilty of mistake and
made the compensation payable out of his personal assets as an obligation, then an insane
person would occupy a position lower than of a same person guilty of error in the case of

homicide and infliction of injury, inasmuch as diyat payable by the latter is shared by his

[§]

. 4
community.

3.3.4. Injunction Relating to Insanity Developed A fter Commission of Offence:

There are two cases of insanity that develop after the commitment of offence. In

the first place, insanity may emerge prior to the verdict of the court. Secondly, it may

*> A. Q. Qudah Shaheed. 2001. Criminal Law of Islam. New Delhi: International Islamic Publisher. Vol.2.
p. 323.

* Ibid. p. 325.
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develop after the verdict is passed. Insanity developing before the court’s verdict:-
according to the Shafi’ets and Hambalites insanity that develops before the court passes
judgment does not stand in the way of carrying the legal proceeding, for the agent’s
responsibility is essential only at the time of the commitment of offence. Moreover, the
legal proceeding does not prejudice the position of the insane person, since the Shariah
provides for strong guarantees for proceeding against offender. The advocates of this
view attach more importance to logic and actuality than anything else. What is paramount
importance to them is that the agent commits an offence, and is consequently liable to
punishment. Now if he goes mad, it would not prejudice the legal proceeding, provided
that such means are available as would help in ascertaining the reality, for as result of
insanity the offender’s would be unable to defend himself whereas the rule, is that
offender’s inability to defend himself will not stand in the way of legal proceeding. Thus
a dumb person or one who becomes speechless after the commission of crime or cannot
express himself clearly are all incapable of defending themselves but their inability is no
obstacle to legal proceedings. Hence an insane person cannot be treated apart from the
above handicapped and because his inability to defend himself cannot obstruct legal
proceeding against him. At any rate the handicapped persons referred to above are also
unable to defend themselves but nobody believes in stopping or abandoning legal

. . 47
proceeding against them.

The Malikites and Hanafites, however are of the view that madness developed
prior to the institution of legal proceedings suspends the proceeding till the agents mental
health is restored. The basis of this view is that punishment presupposes the offender’s
being a responsible agent as an essential condition and this condition should be present at
the time of the institution of such proceeding. In other words, the offender should be an
obligated person when a legal action is brought up against him. If he is not, then the

action will be put off.**

7 A. Q. Qudah Shaheed. 2001. Criminal Law of Islam. New Delhi: International Islamic Publisher. Vol.2.

p. 326.
“* Ibid. p. 326.
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With the jurists of Islam who are in favors of suspending the legal proceedings the
reason for such measures is not the inability of the insane offender to defend himself, but

the absence of the condition of punishment.*’

Injunction relating to insanity developed after judgments is passed by the court: -
According to the Imam Shafi’ee and Imam Ahmed insanity of the offender developed
after the court’s judgment does not warrant postponement of the execution of injunction.
However, if the offences entail sud punishment and the only proof thereof is the
confession of the offender, passing of sentence will be withheld, for in the case of hud
offence the offender has the option to go back on his confession at the time of the
execution of sentence. He can do so even at the beginning of the execution thereof. If the
offender backs out, execution of sentence passed against him would be withheld as it
possible that his denial or confession, which he can do right, action on the sentence

passed against him will be put off till he recovers from insanity.”

But if the verdict of the court is not based on the confession of the offender, then
the verdict will not be suspended by his going back on his confession. This opinion is
grounded in the fact that it is the punishment of the offence which the offender commits
when he is accountable for the act. Validity of sentence and the execution thereof rest on
the condition of the obligated person at the time of the commitment of the offence and not

before or after it.>!

One possible explanation to this opinion is that punishment under the Shariah is
designed to chastise and admonish the culprit. If the aspect of chastisement is suspended
by his loss of mental proportion, the admonitory aspect should not be neutralized: for in
the enforcement of punishment admonition is associated with interest of the community

52
as a whole.

*A. Q. Qudah Shaheed. 2001. Criminal Law of Islam. New Delhi: International Islamic Publisher. Vol.2.
p. 326.

j“ Ibid. p 327.

> Ibid. p. 327.

* Ibid. p. 327.
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