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ABSTRAK

Khalwat merupakan satu kesalahan yang dilaporkan sebagai kes jenayah syariah
yang mencatat angka tertinggi di negeri Perak. Kajian ini bertujuan untuk mengetahui
sejauh mana masalah ini timbul dan untuk mendapatkan penjelasan terperinci proses kes
ini berlansung bermula dari maklumat yang diterima oleh Pegawai Penguatkuasa Agama
sehingga kes ini dibawa ke mahkamah seterusnya keputusan yang dibuat oleh hakim.
Untuk memperolehi data, beberapa teknik kajian telah diguna pakai iaitu temubual,
pemerhatian dan meneliti dokumen yang berkaitan. Dapatan dari hasil kajian ini
mendapati bahawa masalah khalwat hanya boleh diselesaikan melalui ajaran agama Islam
dan disertai oleh semua pihak dalam masyarakat.



ABSTRACT

Close Proximity is an offence which reported as the highest amount of Syariah
Criminal cases in Perak. This academic project sought to know to what extend this
problem arise and to clarify the flow of the case from the information first given to the
Religious Enforcement Officer (REO) until it was brought to the court and finally the
judgment which made by the judge. Interviews, observation and reviewing documents
were the tools employed in data gathering purposes. The findings indicate that Close
Proximity only can be solved through Islamic teachings participated and supported by all
parties in the society.
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CHAPTER 1

RESEARCH BACKGROUND

1.1 Introduction

(Ol sl y 220,08 &) .3 19 5 Yy ))

It is clear in this verse that adultery is prohibited and even to get close to it is also
a sin. Therefore, close proximity is prohibited because it is an action that leads to
adultery. According to Malaysian law, this action is an offence and can be charged. In
Perak, the statute use in criminal cases is Syariah Criminal Enactment (Perak) 2004. The

““

close proximity offence is provided in section 54 which stated that “ any man who is
found together with one or more women, not being his wife or mahram; or any woman
who is found together with one or more men, not being her husband or mahram, in any
secluded place or in a house or room under circumstances which may give rise to
suspicious that they were engaged in immoral acts shall be guilty for an offence and shall

on conviction be liable to a fine not exceeding three thousand ringgit or to imprisonment

for a term not exceeding two years or to both”.

Currently, this offence happens everywhere, at anytime and become the most
famous issue clearly visible in the media embroiled artists, politician, adults and
teenagers. It is questionable situation when this offence is committed by every level of
ages where they are all Muslims and majority of them were taught about Islamic basic
since primary school and even from childhood. It seems to be very serious problem when

it would bring bad impact to the Islamic society, the country and to the next generation.
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Islam highlights the prohibition of close proximity and its dangers in the
authorities. According to Hadith Abdullah ibn Abbas r.a, from the Prophet PBUH, “it is
prohibited to a man sit together with a woman except with her mahram”. Due to this
problem, there should be a research to found out the factors that leads people to commit
this offence and there shall be solution to figure out to decrease and lastly to vanish this

problem away.

1.2 Problem Statement

This research is necessary and important to find out to what extend these
phenomena arises among the Muslims, specifically in Perak and which level of ages
involve most in this illegal action. There are people who are not aware about this
phenomena and do not clearly understand the meaning of khalwat itself. For them sitting
together without any legal relationship in a close place to talk about or to discuss about
work without any intention to do sex, it is nothing to do with close proximity. The worst
is where they do not even care about law and sin and they do it without feeling guilty. In
other situation, the problem arise when parents are not aware about this problem and give
freedom to their children to do anything they want without any restriction which finally
caused so many social problems among them including close proximity. When it is
happen, everyone will point to each other claim whose fault that it happen. We thought
that this problem will only effect to small group like family or teenagers, but we are
wrong because if these problems increase time to time, it will affect to the moral of the

society and the next generation and the worst it will pollute Islam.

1.3 Research Objectives

The objectives of this research are as follow:
i.  To get the exact statistic of close proximity offence among Muslims in Perak.
ii.  To make the society realize the problem arises is serious.

iii.  To make all parties take part in solving this problem.
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iv.  To show that this problem against not only law, morality, but the main thing is, it

against Islamic religion.
1.4 Hypothesis

There are three hypotheses that the writer will try to answer through the findings of this
study, which are:
i.  Close proximity arise is because of lack Islamic education.
ii.  The charge for close proximity offence is too low to prevent this problem from
happen.

iii.  Close proximity is an offence that effects the civilization of the society.
1.5 Scope of Research

This research will cover the cases happened in Perak. It is to know to what extend
the Muslims involved in close proximity. This research will take about six months and the

venue is Jabatan Agama Islam Perak (JAIPk), Perak.

1.6 Literature Review

(Ol Ty 22xd O &) L) 18 Yy ))

“And come not near to the unlawful sexual intercourse, verily it is a fahishah [i.e
anything that transgresses its limits (a great sin)], and an evil way (that’s leads one to

Hell unless Allah forgive him) "

This Quranic verse pointed or highlighted about the prohibition to get close to
adultery which close proximity is one of an action that leads to close proximity. It is

crystal clear that this action is forbidden in Islamic religion.

" Al-Quran. Al-Isra’ 17:32
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Rasullah PBUH also says in this hadith that khalwat or close proximity is

prohibited in islam unless the women bring her mahram to accompanied her.

According to Malaysian law, close proximity is one of Syariah offence that bound
under Syariah Criminal Law of each state. It is provided in section 54(1) (2): * any man
who is found together with one or more women, not being his wife or mahram; or any
woman who is found together with one or more men, not being her husband or mahram,
in any secluded place or in a house or room under circumstances which may give rise to
suspicious that they were engaged in immoral acts shall be guilty for an offence and shall
on conviction be liable to a fine not exceeding three thousand ringgit or to imprisonment

» 2

for a term not exceeding two years or to both”.

In an article from Harian Metro, 2005, there was a statistic of close proximity or
Khalwat case in states. Majority of people who are involved in close proximity are
factory workers, university’s student and secondary students. In Penang, factory workers
is the largest amount that commited this offence, and 187 from 630 cases were involved
universities’ students and 44 cases of secondary students. The same situation happened in
Johor, Kedah, and Federal Territories of Kuala Lumpur, Kelantan, Negeri Sembilan and
Perak. Students are the group that had been caught for committed this offence. In perak,
the cases are decrease in 2005 that is 460 cases from 528 cases in 2004. According to
Vice President of Enforcement Department, JAIPk, Hj. Zakaria bin Abdul Razak, the
most group involved in close proximity is among teenagers whom age 18 to 35 years old.

This fact was declared by ex Minister of High Education, Datuk Dr. Shafie Mohd Salleh

. . 3
in parliament.

In Sunday Mail, 2005, there was an article informed about the authorities that

have the power to enforce the law related to close proximity. They are the Enforcement

Dgwan Undangan Negeri Perak. 2004. Syariah Criminal Enactment (Perak). Section 54(1) and (2).
n.a.2005. “Tangkapan Khalwat di Malaysia”. Harian Metro. Malaysia.



officers from the Unit Penguatkuasaan Pejabat Agama (the Enforcement Unit of the
Religious Office), Religious Officer or Public Officer (e.g the police) and Nazir and
Imam if the Religious Office is geographically inconvenient due to distance. There can be
no citizen’s arrest made for close proximity. However, the public can make a formal
complaint to the religious Office if they have any suspicious of close proximity or

khalwat.*

Another book referred was “Child Education in Islam” by Abd-Allah Nasih
Ulwan. The book explained about the exact methodology that shall be used by parents in
giving knowledge to their children. Parents should have the responsibility in giving
sexual education to their children. It means to teach a child, enlighten him, and be frank
with him ever since he reaches puberty so that when he becomes a responsible person and
understands life, he will know what is lawful and what is not and is not driven or led to

debauchery. It consists of the following stages:

i.  Atthe age of 7-10 years, which is the age of recognition, a child is taught the rules
of permission to enter and looking at women.
ii. At the age of 10-14 years, which is called the age of adolescence, a child should
be kept away forms of sexual arousal.
iii. At the age of 14-16 years, which is called the age of puberty, a child is taught the
manners of sexual intercourse if he ready to get married.

iv. At the post-puberty age, which is called the age of youth, a child is taught to be

chaste if he is not able to get married.

However this education must be given in good manners and accordance to Hukum

Syara’.”

“n.a. 2005. “Caught in Close Proximity for Immoral Acts (Khalwat)”, Sunday Mail. Malaysia.
* Abd-Allah Nasih Ulwan. 2001. Child education in Islam. Dar El Salam, Egypt.179



1.7 Research Methodology

The research is done through library based where the writer read magazine,
journal, newspaper, books and articles. Besides that, the information got from the
internet. The research also done by empirical based where the writer interviewed some
officers and staffs from Jabatan Agama Islam Perak (JAIPK) and also the lecturers of law

In Islamic Science University of Malaysia (USIM).

1.8 Conclusion

Close proximity is one of immoral acts that lead to adultery. This problem is not a
new phenomenon, but it happened since a long time ago. This act is prohibited in Islam as
Allah command in Surah Al-ISra’, verse 32. In Malaysia, close proximity is an offence
and it’s enforcement is bind under Syariah Criminal Enactment (Perak) 2004 in section
54 (1) (2). The main thing that has to be examine and to be solve is majority were caught
committed close proximity are among teenagers. What solution do we have to decrease
this problem and the best is to prevent it?. Who are responsible to doit? This question

leads to the desire to do this research on close proximity specifically in Perak.
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CHAPTER 2

CLOSE PROXIMITY AND ITS ENFORCEMENT IN THE STATE OF PERAK

2.1. The Background of Jabatan Agama Islam Perak (JAIPk)
2.1.1. The Establishment of Jabatan Agama Islam Perak (JAIPk)

On 10™ August 1984, there was a meeting held among the Muslims’ scholar from
every part of Perak produced a resolution of the importance of “Majlis Agama Islam™ in
Perak and the peninsular of Malaysia. The administration of Islamic religion was started

and known as “Balai Syarak”™ venue at Kuala Kangsar.

On 2™ August 1949, “Jabatan Hal Ehwal Agama Islam Perak” was formed and
after that on 23" October 1949, “Majlis Agama Islam and Adat Istiadat Melayu Perak”
was formed in order to advise the Ruler on Islamic and Malay custom matter as contained

in “Undang-Undang Tubuh Kerajaan Negeri”. This rule passed on 1* May 1952.

According to rules enactment under section 4 (1) of Administration of Islamic
Law Enactment (Perak) 1982: There should be a body known as the “Majlis Agama Islam
dan Adat Istiadat Melayu Perak” to aid and advise Duli Yang Maha Mulia Sultan in

matters relating to the religion of Islam.

Jabatan Agama Islam Perak (JAIPk) currently situated in 3™ floor, Kompleks
Islam Perak, Jalan Panglima Bukit Gantang Wahab, 30000, Ipoh, Perak.

2.1.2. Vision of Jabatan Agama Islam Perak (JAIPk)

° http://www_jaip.com



“Jabatan Agama Islam Perak Peneraju Kegemilangan Ummah”
2.1.3. Mission of Jabatan Agama Islam Perak (JAIPk)

“To establish Islamic services to the society in Perak through education, cultural and

control”
2.1.4. The Roles of Jabatan Agama Islam Perak (JAIPk)

Jabatan agama Islam Perak (JAIPk) was establish with it’s own vision and mission
to ensure it can exercise it’s role systematically and successful. The main role of JAIPK is
to manage Islamic matters involving Muslims’ in Perak. Other role of this organization is

to rank Islamic religion in first place.
2.1.5. The Administration System of Jabatan Agama Islam Perak (JAIPk)

Jabatan Agama Islam Perak comprised eight departments that are department of
propagation, enforcement, administration and financial, research, administration of
syariah law, “Institut tadbiran Agama Islam Perak (INTIM) education and prosecution.
Before this, there are two more departments under JAIPk that are Syariah judiciary
department and mufti department. On 1* January 1999, Mufti department was separated
from JAIP and on 1¥ Mei 1995, the Department of Syariah judiciary separated from JAIP.
This entire department situated in the same building sharing with Majlis Agama Islaam

and Adat Istiadat Melayu Perak. The chart below shows the organization flow in JAIPk:



2.1.6. Organization Chart’

INSTITUTION OF ISLAMIC RELIGION IN PERAK

MUFTI DEPARTMENT
(separated from JAIPk
on 01/01/1992)

SYARIAH JUDICIARY
DEPARTMENT
(separated from JAIPK
on 01/05/1995)

YDPA

GOVERNMENT OF PERAK

Jabatan Agama Islam

Perak

Majlis Agama Islam Dan
Adat Melayu Perak

Department of
propagation

Department of
administration of

syariah law
Department of Institut Tadbiran
Enforcemnt Agama Islam
Department of Perak
administration and (INTIM)
finaci
i Department of
Education
Research Department of
Department

T ibid

prosecution

HUMAN
RESOURCE
DEPARTMENT

PROPERTIES
DEPARTMENT

ZAKAT
DEPARTMENT




10

DEPARTMENT OF SHARIAH LAW ENFORCEMENT

Deputy Vice President
Grade S48

Prosecution Unit Enforcement Unit
(Grade L3) (Grade S3)

The department of enforcement is responsible in syariah criminal field. This
department is bound under Syariah Criminal Enactment (Perak) 2004. The Department
consist tow units that are Prosecution Unit and Enforcement Unit. The Religious
Enforcement Officer (REO) from the enforcement unit will first do their duty by doing
the operation to arrest any syariah criminal offencers and do the investigation on them.
The second unit that is prosecution willl then brings the case to court and proved to court
whether there is Prima Facie case so that the court will make its own finding to either
charger or acquit the accused. In the other words, there are three outputs of this
department in executing their responsibility which are process of arresting, investigation

process and finally prosecution process.



2.2. Close Proximity
2.2.1. Definition

Close proximity or khalwat means an action where a man or more, seats together
with a woman or more which do not have any relation according to Hukum Syara’ in
place that can leads to slander. It is best defined in the Syariah Criminal Enactment
(Perak) 2004 which provided in section54 (1) and (2) that is “any man who is found
together with one or more women, not being his wife or mahram; or any woman who is
found together with one or more men, not being her husband or mahram, in any secluded
place or in a house or room under circumstances which may give rise to suspicious that
they were engaged in immoral acts”. Khalwat in arabic language bring another meaning
that is an action to be alone in a place and do worship to Allah like what Prophet
Muhammad PBUH did at Hira’ cave before he got the first divine from God. The word

Khalwat that define as close proximity is in Malay language.

2.2.2. Authorities

Al-Quran

(e sl y Liod OIS &) L35 Vo 5 Yy ))

“And come not near to the unlawful sexual intercourse, verily it is a fahishah [i.e

anything that transgresses its limits (a great sin)], and an evil way (that’s leads one to

Hell unless Allah forgive him) ™

¥ Al-Quran. Al-Isra’ 17:31
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“Tell the believing men to lower their gaze and be modest. That is purer for them Lo!

Allah is aware of what they do.”

Hadith

a) (R Ly 4 o Jor ) e S 0TS0 Sy

“Rasullah PBUH also says in this hadith that khalwat or close proximity is prohibited

in islam unless the women bring her mahram to accompanied her”.

b)
5,&/\}:; O oL et e Al L jue Lo Ly o s 64.);-
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“Do not enter to women's place. Then somebody that is Ansar asked: “Oo Prophet, what

is your opinion of brother/ sister in law? " The Prophet answered:"” brother/ sister in law

is death”.

? Al-Quran. An-Nur 24:29
' Muatta’ malik, al-jami’
"' Bukhari. (Internet). Sahih Bukhari http:/hadith.al-islam.com/Display/Display.asp?Doc=0&ID=7666



13

¢) “Those who believe Allah and hereafter day, Do not be alone with woman which

do not has her mahram, because there will be the third party which is evil™"

2.3. The Legal Ruling of Close Proximity

2.3.1. Close Proximity according to Islamic Law

Love between man and woman who is not being husband and wife in any kind of
situation is not allowed in Islam. The reason is because this kind of relationship involves

lust that finally will leads to immoral act. There are loves that allow in Islam that are:"

-loves of slave (makhluk) to Allah S W.T
-loves of society (ummat) to Prophet PBUH
-loves of student to their teacher

-loves of society to the leaders

- loves of wife to her husband

-Loves of children to their parents

In Surah An-Nur, 24:29, the literal meaning of the word “alghaddu” is gaze, heading
down. Conceptually, it means a person must not look at something that is not halal to
him. He must look down or look at other side. However, if someone look at that thing
accidentally or if there is an emergency case such as in medical or a man who want to
marry a woman that he never seen before, it is not count but he is not allow to look with
lust and keep looking at the same thing even though the first look is coincident. There are

some hadith from the Prophet that talked about looking at non mahram:

"2 At-thabrany
" Ustaz Abdul Salim. 1997. Menjawab Masalah Anda. Kuala Lumpur. Era Ilu Sdn. Bhd. Volume 2. 271
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Narrated by Waki'. The prophet said to us “O youth, who are able to get marry,
marry then, and he must take care of his eyes and his dignity and who are not able to do

that, he must fasting.”

Narrated by Jarir bin Abdillah: "I asked Rasulullah about unintentional look, and

then the prophet asked me to redirect the look .

The main reason of prohibition of looking between man and woman who is not
mahram is to prevent ones to look at other person’s ‘aurat. There are also a lot of hadith

that prohibit muslims to look at other person’s ‘aurat. There is a hadith from Prophet

PBUH about the prohibition:
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From the two action prohibited in Islam, we can see how Islam gives serious

attention to the relationship between a man and woman to prevent any immoral act. Even

"*Ahmad. Musnad Ahmad (Intemet).http://hadith.al-islam .com/Display/Display.asp?Doc=6&ID=36401
" Dr. Abdullah Azzam. 1994. Larangan Khalwat. Kuala Lumpur. Penerbitan al-Kautsar. 9-25
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these two actions are not allowing in Islam, what is more such as close proximity. In

Surah An-Nur, Allah says:

« J,xwrﬁl.dd;—'»}l‘ A Lo 0 ) '253))

“_and turn unto Allah together, O believers, in order that ye may succeed”'*

This verse commands us to “taubah” from all sins that we’ve done. After the

descend of this verse, the prophet PBUH had command five things that are'”:

i) The Prophet PBUH prohibit a man doing close proximity with a woman
without her mahram because there will be the third party that is an evil.

ii) The prophet prohibits a man touch a woman who is not being his mahram
including in Bai’at.

iii) The Prophet PBUH prohibits man date a woman who is not being his wife.

iv) The Prophet PBUH prohibits mixture between man and woman in a place.

v) The Prophet PBUH only allow woman to wear perfume and beauty for

necessary and with good intention.

Adultery is forbidden and it is sin. When it comes to something that is prohibited
or haram, therefore, any actions that leads to it is also prohibited. Close proximity is one
of the actions that may leads to adultery; therefore it is prohibited in Islam. The main

authority that forbid this action is a verse from surah Al-Isra’ 17:31.

Nowadays, there are so many problems occurred regarding to immoral acts and it
is involved Muslims. The issue is broadcast anywhere in media either mass media or
electronic media. The actions are done by Muslims whether the teenagers or adults. This

phenomena leads to so many question about what exactly the hukum of those acts. There

' Al-Quran. An-Nur 24:30
" Dr. Abdullah Azzam. 1994. Larangan Khalwat.48-57



are question occurred to determine whether such situation are Khalwat or not and what is

the hukum of this actions. The situations are as follow:

a) Talking to a person who is not being his/her mahram through the phone or
internet on unnecessary topic. The intention is just for fun. The Hukm of this
act is Haram by holding to the gawa'id usuliyyah that is saddul az-zara'i
because in the beginning, talking through the phone is permissible in Islam,
but this situation will leads to something forbidden, for example talking about
something vulgar or the conversation will leads to a date between that to
person and they might be involve in Close Proximity. There is also a method
from gawa'id Fighiyyah which is under the method of "something that leads to
haram is haram"."

b) A taxi driver who drove a woman to the destination that she want. If we look
at hadith from the Prophet which prohibits a man to be alone with a woman
who is not being his wife except with makhram. But in this case, it is referred to

the maslahah. The ulama' use Qawaid Fighiyyah under the method :

n A =ewg N . . e
) A 422 It means this act is permnssnble.'9

In each Allah’s command,there must be the reason why it is permitted or not.
Sometimes we can find that reason but sometimes not. In the case of prohibition of

Khalwat or in general, in the case of immoral acts, there are the reasons that we can think

N b
of. The reasons are as followed*’:

i.  Immoral act caused distance between creatures and Allah.

'* http//:darulnuman.com

' Syeikh Abdul Aziz bin Abdullah bin Baz. 1991. Serangan Terhadap Pemikiran Islam& Soal Jawab
Agama. Kuala Lumpur. Pustaka Al-Mizan.47

* Mohd Asrof Jalaluddin. 1996. Pengaruh & Bahaya Maksiat. Johor Bharu. Perniagaan Jahabersa.1-47
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When there is a distance between the creatures and the Creator, it is all because of
sins made by the creature. Allah will keep distance to His creatures that disobey Him.

However, the barrier to close to Allah can be overcome by refrain from wrong doing.

ii.  Sins hinder reward (&) ') from Allah SSW.T

Narated by Imam Ahmad :

s S G ) o Al O)

“A man is hindered from getting Ar-rizqu because of the sin that he did”

If faith or tagwa is the reason of getting the reward from Allah, it means by leave it;
man will be rewarded poorness by Allah. Only by leaving all the sins, man will get good

reward from Allah.
iii.  Sins darken the heart.

The person who does sins will always in the dark. Only faith may lighten the heart.

Narrated by Ibnu Abbas r.a, Rasululullah PBUH says:

“A good Act will lighten the face and heart, easy to get Ar-rizqu, strengthens the body
and love. Compare to sins, it will makes the face look sad, darken the grave and heart,
weaken the body and it will be hard to get the Rizqu, and the person who do it will be

hate by people”
iv.  Sins will disappeared it wickedness

When the wickedness of the sins disappeared, it will become usual things to the
society and people will make the sins without feeling anything. Furthermore, they will tell
what they did to others without feeling ashamed of it. The impact of this, the way to the

right path is closed from them. The Prophet PBUH says:
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“Each of my man is forgiven except who is showing of his wrong doing. Apart of
those sins is a man, who tells his sins to others proudly, while Allah had closed it. He says

»

“ 0o brother, last day I had done ..this and that..” it’s actually decrease his dignity, while

Allah has already close it.”

2.3.2. Close Proximity according to Malaysian Law

a) A review of the Law of Khalwat or Close Proximity.”

The offence of Khalwat requires at least a participation of two persons of the opposite
sex. If both the participants are of Islamic religion, both are guilty of the offence. If one
participant only is a Muslim and other is not, the Muslim participant is guilty of the
offence under State law whilst the non-Muslim participant whatever may be the sex is not
guilty under this law. However, there is an issue whether the non-Muslim participant can

be guilty as an abettor.

The law before Independent, in Re Bar than Kunju” the non-Muslim accused was
convicted by the Magistrate’s Court for abetting the offence of Close Proximity under
section 197 of the Kelantan Enactment 1953. The conviction was quashed on revision by
the judge on the ground that there was no evidence to show that the female partner,
though admittedly a Malay, was a Muslim and that the charge was wrong and
meaningless. Whilst it was undoubtly correct that the learned judge quashed the

conviction, the reason given by him is irrelevant. The real reason which he should have

! Hadith. Bukhari. Fathul Bari. 10/486

22 Hashim bin Mehat. Malaysian Law&Islamic Law on Sentencing. Kuala Lumpur. International Law Book
Services 146-151

2} Kota Bharu Criminal Revision No.6 of 1962& M.L.J (1963)xv.
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offered as the ground of quashing the conviction should have been the unconstitutionality

of section 197 of the Enactment. This section reads as follows:

“197. any person not professing Islamic religion who abets any person who to his
knowledge professes the Islamic religion in the commission of any offence against this
Enactment, other than an offence against sections 172,173and 178 thereof, shall be guilty
of an offence triable by a Magistrate’s Court and shall be punished in accordance with

the provisions of Chapter V of the Penal Code”.

The Enactment of which this section formed part was passed in 1953 at a time when
the country was governed under the Federation of Malaya Agreement 1948. Under the
Agreement, the legislative competence of the Federal Legislative Council was limited to
matters expressed in the second Schedule to the Agreement, whilst the State Legislature
had the residuary powers. Regarding powers to create offence, the Federal Legislative
Council had competence to create “offences against laws with respect to any of the
matters”, contained in the Schedule. Since matters pertaining to Muslim Law were not
included, the creation of offences under Muslim law belonged to the competence of the
State Legislature which alone could make such law. There was nothing therefore in the
Federation Agreement which would make section 197 of the Kelantan Enactment to be

ultra vires the Agreement. It was then a perfectly good law.

After Independent, when the Federation of Malaya Agreement was replaced by the
present Constitution in 1957, the whole picture changed completely. According to the
Second List of the Ninth Schedule to the Federal Constitution, State Legislative

Assemblies, among other things, have powers for the

“Creation and punishment of offences by persons professing the Muslim religion

against precepts of that religion”.

This phrase undoubtedly restricts the legislative competence of the State

Legislative Assemblies in that:
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i.  The offence which they can create are those against the precepts of the
Muslim religion; and
ii.  Even then, only Muslims can be made liable to punishment under state laws

for committing these offences.

Any state law which purports to make a non —Muslim liable for offences against the
precepts of the Islamic religion will therefore be u/tra vires the Constitution and such null
and void. This was the real issue in Kunju’s case which somehow escaped the attention of
the learned judge. Since the decision in Kunju’s case in 1962 there has not been any
prosecution against non-Muslim for abetting the offence of Khalwat. Further, Kelantan
Enactment 1953 was repealed and replaced by two separate Enactments-Enactment No. |

of 1966** and Enactment No.1 of 1966.%

Khalwat or Close Proximity is an offence under Syariah Criminal Enactment in every
state. The term used in the section is quit same but when it comes to the definition of the
section, there are some States interpret it in different ways. In the beginning, when law of
Khalwat or Close Proximity first gazetteer, it was defined as a man and a woman who is
not being husband and wife who are found together. However, the law which enforced
lately, the interpretation of khalwat change by including the situation where either a
person or more man and woman which are caught in the same situation®. The term of
“syak” in the section also give different interpretation. In Perak, the word syak means,

anything or any situation that makes one will think about something bad. There are

actions which have the element of syak such as:

i. A man and a woman who is not mahram found in secluded place.
ii. A man orawoman who are found in secluded place does not close him/her aurat.
iii. A man or a woman who are found in secluded place at the time the couple are

doing any action that seems to be immoral act.

** Shariah Courts and Muslim Matrimonial Causes Enactment 1966.

* Kelantan Council of Religion and Malay Cusroms Enactment 1966.

“* Mahmood Zuhdi Ab. Majid. 2001 Bidang Kuasa Jenayah Mahkamah Syariah di Malaysia. Selangor
Darul Ehsan. Percetakan Dewan Bahasa dan Pustaka
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iv.  The information itself also has the element of syak.

b) Cases of Khalwat In Malaysia

-~

Public Prosecutor of Negeri Sembilan v Ahmad Rashid & Anor”

This is an appeal case by Public Prosecutor. Both accused have been discharged by
the learned judge in High Court. The fact of the case is both have been caught alone in
a house at 4pm. However, during the trial, there were contradictions of evidence by
the witnesses of prosecutor. Besides, there was no evidence clarified the existence of
suspicious situation showing that they were doing close proximity in that house.
Therefore, the learned judge discharged both. In the Appeal Court, the judge, Ahmad
Ibrahim HR held that the prosecution failed to give enough evidence to prove that

they convict close proximity. Therefore, the court held the declination of the appeal.

Public Prosecutor v Mahadi & Noridah®®

—

ii.

In this case, the accused was caught in a house alone at 12.30pm. They were caught in
the situation that gave rise to suspicious that they were kissing. The prosecution had
brought witnesses to prove that the accused are alone in that house. The court held,

the prosecution failed to prove the case is Prima Facie case. Therefore, both accused

were discharged.

7 public prosecutorof Negeri Sembilan v Ahmad Rashid&Anor. 2004. CL) (sya) 209
8 public Prosecutor v Mahadi & Noridah. Jun 1998. 7 JH



22

iii.  Abdul Wahab v Deputy Public Prosecutor of Selangor Syariah Court.”’

In this case, the accused were caught in a car at 2 am. The accused made a confession of
his guilty and he was charged imprisonment for thirty days. He then made an appeal to
decrease the punishment and the court then held, the punishment was a fine RM300 or

one month imprisonment.

* Abdul Wahab v Deputy Public Prosecutor of Selangor Syariah Court. 1982. Jilid 22 Bhg 2. JH 281
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2.4. Conclusion

In this chapter, the writer explained about the historical background, mission and
vision, functions of Jabatan Agama Islam Perak (JAIPK) to clarify the information of this
organization before the writer discuss further about close proximity. Then, the writer
defined close proximity conceptually and with authorities from A/-Quran and Hadith. The
writer then, divided the Hukum of close proximity into two parts; in Islamic Law and
Malaysian Law to make the reader understand that this topic can be viewed in many
aspects. First, in Islam, the Hukum already exists and it is clear that close proximity is
prohibited. Same with in our country, where close proximity is an offence that can be
charge to fine not exceeding three thousand Ringgit and to imprisonment to a term not
exceeding two years. However, there are still so many things to discuss about this offence

related to the various cases happened in Malaysia. The explanations about cases will be

discussed in the next chapter.



CHAPTER 3
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CHAPTER 3

CASE STUDY OF CLOSE PROXIMITY CASES IN THE STATE OF PERAK

3.1. A Case Study on Close Proximity

Muslims are prohibited from spying on each other or openly disclosing sins.
Therefore in the methodology used by the Religious Enforcement Officer in handling
close proximity offence, it is done with tactful approach. The enforcement officers must
first verify a complaint about an alleged close proximity case. Raids should not be
conducted based on rumors but on guidelines where officers must write down the
complaint, investigate and seek a court order before raiding premises, homes and hotel
rooms. During the operation, the enforcement officers shall not bring reporter or any
person who does not has authority of enforcement because it will embarrass the person
caught and again, it is against the legal ruling of Islam. When the person caught found in
the situation which fulfill the elements of close proximity, they will be brought to the
police station to makes a report and if they do not have anyone to bail them, they have to
spend the night at the police station and the next day they will be brought to the
enforcement office and will be asked to get anyone to bail them. If still there is nobody
can bail, the enforcement officer will contact the court to ask whether the court may
mention the case that day. The court then plays its role by mention the case and gives a
date to do a trial. The procedure done with the same methodology by the REO in any case

of close proximity without any exceptions and biasness.
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3.1.1. Statistics®

In the Department of Enforcement in Jabatan Agama Islam Perak, there are three
separated units that are operation units, data units and file units. In data units the staffs are
responsible in making data such as statistics that combine all cases reported in every
district of Perak. These statistics is important to prove the real total of those cases and to
make all parties realize to what extend the increase of syariah criminal cases happened in

the state.

The chart below shows the total amount of Close proximity cases in Perak is
increasing by years. In 2005 the cases reported are 467, whereas in 2006 the total is
increasing to 1261 cases. The gap is obvious showing that the problem is become worst

time to time.

1400 1261
1200
1000
800 ;
600 467 |
400
200

TOTAL OF CASES

2005 2006
CLOSE PROXIMITY CASES

Figure 1: Statistic of Close Proximity Cases in 2005-2006

2006. Department of Enforcement (JAIPK). Statistics.
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