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ABSTRAK

Kajian ini membincangkan tentang penggunaan Qarinah di Unit Pendakwaan di Majlis
Agama Islam Wilayah Persekutuan Kuala Lumpur. Kajian ini bertujuan untuk mengkaji
dengan lebih teliti, terperinci dan mendalam tentang Qarinah. Untuk memperolehi bahan
dan maklumat, beberapa teknik kajian telah digunakan iaitu melaluai buku, internet, dan
temuramah pihak-pihak yang berkenaan di unit tersebut. Manakala teknik utama dalam
usaha untuk memperolehi segala maklumat ialah di perpustakaan dan kajian di Unit
Pendakwaan. Hasil kajian ini telah menunjukkan bahawa pengunaan Qarinah adalah amat
penting dan ianya merupakan tunjang penguat dalam menyokong fakta sesuatu kes bagi
memudahkan hakim membuat penilaian dan menjatuhkan hukuman. Hasil daripada kajian
ini juga telah menunjukkan kepentingan pengunaan Qarinah didalam setiap kes, dan
kekuatannya bagi mengukuhkan fakta serta hujah sewaktu perbicaraan di mahkamah.
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ABSTRACT

This project paper discuss on the usage of Qarinah in Prosecution Unit in Jabatan Agama
Islam Wilayah Persekutuan Kuala Lumpur. This aim of study is morally cautious,
detailed and profound on the Qarinah. To obtain material and information, several
techniques have been used which are from book, internet, and interview with the people
in the above unit. While main technique in the effort to obtain all the information is in the
library and study in the Prosetution Unit in Jabatan Agama Islam Wilayah Persekutuan
Kuala Lumpur. This study shows that usage of Qarianh is very significant and it helps in
supporting fact of certain case to facilitate decision making. This research also shows
importance of the usage of Qarinah and its application as a proof in the court cases.
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GLOSSARY
‘ulama : Plural of *alim, Islamic jurists.
Al-zan al-ghalib : Strong or heavy suspicion.
Amanah : Trust.
Baligh : Having attained the age of puberty according to Islamic Law
Bayyinah : Evidence which proved a right or interest
Court : The Syariah Surbodinate Court, the Syariah High Court, or the

Syariah Appeal Court, as the case may be, constituted under

section 40 of the Administration Act.

Document : Any matter expressed or described upon any substance by means
of latters, figure or marks or by mare than one of those means

intended to be used or which may be used for the purpose of

recording.
Fatwa : Any fatwa made under section 34 of the Administration Act.
Fuqaha : Islamic jurists.
Hadd : A specific form of punishment laid down in the Qur’an

Hadith : Saying of the prophet Muhammad S.A.W.



Hudud

Iqrar

[slamic Law

Judge

Majlis

Mufti

Qadi

Qarinah

Qazaf

Qiafah

Shahadah

: Several specific crimes and punishments laid down in the Qur’an.
: Admission.

: Islamic Law according to any recognized mazhab.

: A judge of the Syariah Appeal Court, the Syariah High Court, and
the Syariah Surbodinate Court appointed under section 41, 42 and

43 respectively, of the Administration Act.

: The Majlis Agama Islam Wilayah Persckutuan establish under

subsection 4 (1) of the Administration Act.
: The persons appointed to be the Mufti for the Federal Territories
under section 32 of the Administration Act, and includes the

Deputy Mufti.

: A judge appointed by the ruler to settle disputes according to the

shariah.

: A fact connected with the other in any of the ways referred to the

hukum syarak.

: Making false allegation on any person.

: Evidence or to prove paternity.

: Evidence with the quality of truth given in a Court using the

expression ‘asshadu’ in order to establish a right or interest of a

person against another and if it is so established it bind the Judge.
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INTRODUCTION TO RESEARCH

1.1 BACKGROUND OF RESEARCH

Qarinah is very important in evidence whether exist only other evidence such as
witnesses, igrar in situation where does not have any evidence. According to Qarinah,
court can reject a claim of the poor people, which admitted a wing to wealth. In certain
cases, witness evidence or igrar is rejecting because of speculation such as son become
witness for their father. Igrar also is defining as to those who are in unstable condition.
Qarinah can be use when strong evidence exists from both sides. In the situation which
that no other evidence, Qarinah can be accepted as the wholly evidence in making
Judgment, such as a wife who stay with her husband claim that her husband do not give

livelihood. This accusation can be rejected according to Maliki and Hambali followers.!

Qarinah is a thing which explain something, ““together, accompany, or related”’.
Qarinah can be divided into two types. The first type is the Qarinah Lafziyyah or
Qarinah Ma'nawiyah. The second type of Qarinah is base on circumstances and

surroundings; this is known as the Qarinah Haliyyah.*

The writer chooses this topic because she wants to acquire the knowledge of how

far the Qarinah can be admitted or will be rejected by the court.

' Sidi Ahmad Abdulah.1998.Pembuktian dan Keterangan dalam Undang-undang Islam Rujukan
Khusus Kepada Qarinah. Penerbit Universiti Malaya. P 17

* Mahmud Saedon A.othman. 2003. An Introduction to Islamic Law of Evidence. Kuala Lumpur. The
Open Press. Pp. 117.
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The writer chooses one of the parts in Prosecution Units of Jabatan Agama [slam
Wilayah Persekutuan Kuala Lumpur because in this department they use Qarinah in

roceeding in the court.
p g

However, this topic has more significant and challenge to the writer because in
order to finish this academic project the writer must make the interview with every people

in different situation.

1.2 SIGNIFICANCE OF STUDY

This research is necessary and important because it can give information on how

far the Qarinah will be use for such a proof or evidence in the court.

1.3 AIM OF RESEARCH

The final aim that the writer wants to achieve by doing the research is to get the
knowledge and information about the Qarinah in Prosecution Units. The writer also
makes this research us to inform the society about haw Qarinah will be used as a proof or

evidence in the court.
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1.4 OBJECTIVE OF RESEARCH

i.  To understand and study the definition and scope of Qarinah.

ii.  To understand and study about the way to apply Qarinah such as a proof or

evidence in the court.

iii.  To know how far the application of Qarinah will be use in Prosecution Units.

1.5 SCOPE OF RESEARCH

i.  This scope for this research is to delve about Qarinah that will be used as a

strong proof or evidence in the court.

ii.  To identify issue and problem that can be used Qarinah us a proof or

evidence.

iii.  Lastly, to know about how the judge will have to admit or reject the Qarinah

in the court.
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1.6 LITERATURE REVIEW

According to Dr. Mahmud Saedon A. Othman, An Introduction to Islamic Law of
Evidence, mentioned in details about the circumstantial evidence. It related to the writer

academic project where the writer uses such one of the reference.

In a books author by Dr. Abdul Karim Zaidan, Sistem Kehakiman Islam, Jilid 1,
mentioned the entire thing about the Qarinah in Judgment system. It differs with the

writer academic project in specific just in prosecution system.

According to Dr. Mohd Osman Syabir, Masail fi Al- F. ighu Al- Mugarin, this book
mentions Qarinah in judgment system and wlama’ opinion in the same problem. The
writer just uses this book us one of the reference in finish this research project that just

specific about Qarinah in prosecution unit, not in judgment system.

In other book by, Dr. Ahmad Fathi Bahansi, Al- Siasah Al- Janayah fi Al- Syariah
Al- Islamiah, it mentioned about law of Qarinah, it differ with the writer academic project
because the writer choose to write about Qarinah in prosecution unit, but this book also

can be use us one of the reference.

In addition, Dr. Abdul Karim Zaidan, Prinsip-prinsip  Pendakwaan Dan
Pembuktian Dalam Sistem Kehakiman Islam, state that about Qarianh base on syarak and
dalil from al-Qur;an and as-Sunnah. The writer use this book us a references when the

writer write about dalil-dalil that have a relation with Qarinah.
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Beside these, Haji Sa’id Haji Ibrahim, Qanun Jenayah Syar’iyah Dan Sistem
Kehakiman Dalam Perundangan Islam Berdasarkan Qura’n Dan Hadith, just mentioned
about opinion of Fugaha about Qarinah that mu'tabarah in Zina cases. This book
mention about when a woman has a pregnant without a husband. It differs with the writer

academic project paper, because the writer chooses to write about Qarinah such a proof

in all cases not just in adultery cases.

1.7 RESEARCH METHOD

In order to complete this academic project, the writer used a few methods which

are:

1) library research:

1. Islamic University Collage of Malaysia.
ii.  National library
iii.  University Kebangsaan Malaysia (UKM Bangi)

iv.  Perpustakaan Awam Islam Jabatan Agama Islam Malaysia Pusat Islam

2) The writer will refer to:

1. Books
ii.  Majalle
1il. Enactment

v. Internet Information
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3) Interview :

In this method the writer has interview the staffs in Prosecution Units Jabatan

Agama Islam Wilayah Persekutuan Kuala Lumpur.



CHAPTER ONE
INTRODUCTION TO QARINAH

1.1 INTRODUCTION

Execute justice is demand Islamic. Justice in the judgment means to convict

accurately as be decided by Allah S.W.T. base on explanation from the side involved.'
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Means: (They are fond of) listening to falsehood, of devouring anything
forbidden. If they do come to thee, either judge between them, or decline to interfere.
If thou decline, they cannot hurt thee in the least. If thou judge, judge in equity

between them. For Allah loved those who judge in equity.”

Justice unable to be up right except base on legal system, perfect
implementation, proof and explanation accurate. Fair law get to be hoped its

consequences when been to the managed perfectly. Connected hereby, side bear to the

' Sidi Ahmad Abdulah.1998.Pembuktian dan Keterangan dalam Undang-undang Islam Rujukan
Khusus Kepada Qarinah. Penerbit Universiti Malaya. P 3

2 Al- Qurlan Surah Al-Maidah: 42



answer manage and execute law have to consist of really people quality and

understanding his function, and proof which will be given in the court.’
EVIDENCE IN THE JUDGMENT

In the judgment process, proof is very significant to ensure certain allegation
can get justice fairly. Proof with less justice unable to be up righted although very

good that law.*

2 A= 8 e B 2] 7 ol aze B s e B e o
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Means: If only they had patience until thou couldst come out to them, it would

be best for them: but Allah is Ofi-Forgiving, Most Merciful.’

This sentence explains the challenges which require explanation in the process

.. . . 6
of deciding certain punishment.

Allah S.W.T. demands that every punishment must based on justice by

following role which already given by Allah S.W.T besides prohibiting us from

* Sidi Ahmad Abdulah.1998. P 3
*1bid. P.3.
* Al- Qur'an Surah al-Hujrat: 5

°Sidi Ahmad Abdulah.1998.P 5



punishing to follow carnal desire. Punishment based on Jjustice means punishment

based on explanation and proof which reach to the stage believe.’
PROOF IS DEMAND

Convict fairly is one duty against Allah S.W.T.

OMIMQJI"IMLM

Means: (They are fond of) listening to falsehood, of devouring anything forbidden. If
they do come to thee, either judge between them, or decline to interfere. If thou
decline, they cannot hurt thee in the least. If thou judge, judge in equity between them.

For Allah loved those who judge in equity. °

Actual justice unable to be existed except from law which is fair, justice which

is calibre and prestigious, explanation which is accurate and proof which is firm.’”

7 Sidi Ahmad Abdulah.1998. P 5
¥ Al- Qur’an Surah al-Maidah: 42

? Sidi Ahmad Abdulah.1998. P 7
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Means: David! We did indeed make thee a vicegerent on earth: so Judge thou
between men in Truth (and justice): nor follow thou the lusts (of thy heart), for they
will mislead thee from the Path of Allah: for those who wander astray from the Path

of Allah, is a Penalty Grievous, for that they forget the Day of Acco.”’

Even though this sentence be referred to Daud’s prophet, his thought is also
involve racial whole responsible Muslims in establish truth and justice in law. The big
commendation unable to be carried out except manage the law fully wise base on fact

which accurate and investigation which is tidy."!

One justice convicts based on fact and explanation which will be given by the
side who quarrel. Who can afford to bring proof with strong, result justice will side to
him. Justice that gives result base on born and strength proof is not the true truth. The

prophet S.A.W. emphasize to the two sides which just quarrel in front of him.'>

Hadith from Ummu Salamah reported that the massager of Allah declared:
“I'm only a human being and you bring your dispute to me perhaps some of you

indulge in logic to prove your assertions and it may be that I give my decision or the

% Al- Quran Surah Sad: 26
"' Sidi Ahmad Abdulah.1998. P. 7

12 Ibid. P. 7



strength of your argumentation. Should 1 therefore give one that which his brother

entitled to he should not take it, for it would be as if I am giving my coal of fire .’

Hadith: “If anyone walks with an oppressor to strengthen him, knowing that

the he is an oppressor he has gone forth from Allah."

Without obvious and accurate explanation certainly justice unable to be up
right. People who appear to forward judiciary must give explanation and suggest fact
necessarily assume himself become witness because his he is worship worth by Allah

SW.T. B
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Means: Ye who believe! Stand out firmly for justice, as witnesses to Allah,
even as against yourselves, or your parents, or your kin, and whether it be (against)

rich or poor: for Allah can best protect both. Follow not the lusts (of your hearts), lest

" Hadith. Ummu Salamah.
" Hadith.

" Sidi Ahmad Abdulah.1998. P. 7



ye swerve, and if ye distort (justice) or decline to do justice, verily Allah is well-

acquainted with all that ye do. '°

This sentence explains that explanation and syahadah have to be given without
bias even though contravene with personal benefits. Witness which is called to court is
a witness who aim to establish justice for Allah S.W.T and not side with the people
involve. Thus do not arise a witness who rebel against the side which make witness to
support his case. Following Islamic system, all are responsible to establish justice
absolute. Triumph in meaningful court case success establish justice and give right to
that which indeed have the rights but not triumph to side rights from people who have

the rights."”

People who have information and know the fact can give cooperation to the
side of court whether by giving explanation or say explanation. If they reluctant it

means them obedient do not command of Allah S.W.T. and they are being guilty. '*

dis
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' Al- Qur'an. Surah an-Nisa: 135
'7 Sidi Ahmad Abdulah.1998. P. 7

8 Ibid. P. 7



Means: If ye are on a journey, and cannot Jind a scribe, a pledge with
possession (may serve the purpose). And if one of you deposits a thing on trust with
another, let the trustee (faithfully) discharge his trust, and let him fear his Lord.

Conceal not evidence; for whoever conceals it, his heart is tainted with sin. And Allah

knoweth all that ye do. '’

The above sentence already says clearly on the important of syahadah and
explanation in the judicial process to establish Islamic justice. Besides al-Qura’n there
are several as-Sunnah which explain detailed practical and process of judicial which

happen to be peach Islamic early which say clearly importance explanation and proof

. 20
in the process court case.

According to Abu Daud’s story:

Hadith from Say'dina Ali say: the prophet has his massager to the state of
Yaman to become Islamic judge. I also say to the prophet, yes prophet; master
appointed me as the Islamic judge while I am still young and not knows on the
Judicial. The prophet says: In fact Allah SW.T. will give a guide to your hart and
decide your tongue. If come two men quarrel to sit in Jront of you, so your do not
convict until you hear proof from the second side, same as you hear the first side,
because that which more qualify to be done so that it is clear Jor you to convict.

T g . y .2
Say 'dina Ali say: Since then I am unfounded doubt in convict. *!

This hadith say about the guide lines to the justices in court processing a case.

A judge must have a broad mind to hear proof and explanation from every side which

" Al- Qur'an Surah al-Baqarah: 283
* Sidi Ahmad Abdulah.1998. P 7

*! Hadith. Say’dina Ali.



quarrel. Fair and accurate in punishment unable to be burned, if explanation and proof
do not be brought out clearly or side which quarrel not given opportunity which

proper to suggest proof his truth and defend his right. %

EXPLANATION FROM THE SITUATION

According to the opinion from the Islamic scholar says explanation from the
situation is not one method of proof which can be recognized be to the bottom of
Islamic laws. Nevertheless some Fugaha receive explanation from the situation if do
not have other proof. Ibnu Al-Qayyim and one from ‘ulama Maliki, Ibnu Furhun, is

the two main supporters of this opinion.”

According to the top explanation from the situation one method lawful proof in
the all criminal and civil cases, except mistake in Hadd, even though mistake adultery
provable against woman who get pregnant without marriage. There is also example to
the other crime provable with explanation from the situation. For examples, the
imposed of the liquor drinking on the basis of the smell of liquor on the breath of the
accused, or the contents of the suspect’s vomit in which liquor is found. These rules
are hooker with *Umar and Ibnu Mas’ud, two friend of the prophet. In the case of
Qisas explanation from the situation already satisfy, when a man who get out of house
with a knife on his hand and at the time one bloodshed corpse was found there and
there no other people on that incident place, so the man who just running is the
murderer. In a same case, Chief Alkali from Northen Nigeria, say that this proof

sy 24

“*better from the explanation™’.

2 Sidi Ahmad Abdulah.1998. P 8

* Mohamed S.El-Awa. 1999. Hukuman dalam Undang-undang Islam Satu Kajian Perbandingan.
Dewan Bahasa dan Pustaka. P. 195

* Ibid. P.195.



1.2: LITERAL AND GENERAL MEANING

AI-QARINAH: CIRCUMSTANTIAL EVIDENCE

Qarinah is a very important in evidence wether exist only other evidence such
as witnesses, igrar in situation does not have any evidence. According to Qarinah,
court can reject a claim of poor people, which admitted a wing to wealth. In certain
cases, witness evidence or igrar is rejecting because of speculation such as son
become witness for their father. Igrar also is defining to those who are ion unstable
condition. Qarinah can be use when strong evidence exists from both sides. In
situation which that no other evidence. Qarinah can be accepted the wholly evidence
in making judgment, such as a wife who stay with her husband claim that her husband
do not give livelihood. This accusation can be rejected according to Maliki and

s 25
Hambali followers.

Qarinah means *‘together, accompany or related”’. Qarinah also means a
thing, which explains something. In the Arabic language, Qarinah can be divided in
two types. The first type is the Qarinah base on metaphor known as the Qarinah
Magqaliah, Qarinah Lafziyyah or Qarinah Ma nawiah. For examples some one says,

E)

I have seen a lion writing”. **A lion writing’’ here means ‘‘someone who is as

sy 26

fearless as a lion is writing

The second type of Qarinah is base on circumstance and surroundings. This is
known as the Qarinah Haliyyah. The circumstances in this situation is to convey a
certain meaning, as in the example of a man who says to his friend who is about to

leave on a voyage, “*‘May Allah protect you’’. The words in this situation are spoken

» Sidi Ahmad Abdulah. P. 17

* Mahmud Saedon A.othman. 2003.4n Introduction to Islamic Law of Evidence. Kuala Lumpur. The
Open Press. Pp. 117.
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in an atmosphere where the speaker express his wish that he could accompany his

~ o s 2
friend on the voyage*.?’

Base on the Qarinah Magaliyyah and Haliyyah and the examples given above
it is clear therefore that anything which points to a certain meaning, either in the from

of words, circumstances, acts or omission are therefore Qarinah.*®

According to Dr. Wahbah Zuhaili Qarinah means: Qarinah from the angle
language is an event which show meaning which be demanded. From the angle of
terminology law, Qarinah is the marks born which related with hidden certain say.

This definition must contain two events:2’

(i) Exist event which be known need which become basic. **

(i)~ There are connections with relations which connect between the events

with born hidden !

Qarinah also means, marks or something that which become as a proof and

: o . 32
exists or denies in certain.

*’ Mahmud Saedon A.othman. P.117
* Ibid. P. 117

*? Sidi Ahmad Abdulah. P. 17

¥ Ibid. P.17

' Ibid. P. 17

* Dr. Abdul Karim Zaidan. 1993, Prinsip-prinsip Pendakwaan Dan Pembuktian Dalam Sistem
Kehakiman Islam. Hizbi Shah Alam. P.



The definition given by ‘Abdul Karim Zaidan’ is needed wide and all
embracing as it covers anything, which may be used as a proof or evidence to
establish the existence or non-existence of a thing. This means that the existence or
non-existence of a thing may be established by Qarinah. The word ‘thing’ that can be
use as proof must be given a general meaning so that it would included things that

could be seen, felt, heard, touched etc.>>

Examples:

A man emerges hurriedly out of a house in a state of fright holding a
bloodstained knife. Upon investigation, it was found that there was a man in the house
whose throat was slit. Base on circumstances, it could be inferred that the man who
had left of the house was the murderer even though no witnesses were able to testify,

that they saw the man committed the crime.*

Base on the above examples it can be understood that the proving a murder can

be done by the way of Qarinah.*

According to *Abdul Mun’im Al-Bahai, the Qarinah which will be taken into
account by the jurists is the one which is strong. The strong Qarinah is the Qarinah
which may be use as a basis of deciding on a matter, or that it may be use as strong

. 36
evidence.

3 Gidi Ahmad Abdulah. P. 118
*bid. P. 118
3 1bid. P. 118

3 1bid. P. 119
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In this context, the Majalle have mentioned that the Qarinah which will be use

to prove a thing must have reached the status of yagin.*’

A complete presumptive proof is an inference, which attains the degree of

.o . 38
positive knowledge.”

The status of yagin mentioned by the Fugaha however does not mean that an
alleged fact must be proven beyond any shadow of a doubt. It is required that the
Qarinah should reach the degree of al-zan al-ghalib or strong suspicion. This is
because the presumptive evidence no matter how strong it is still caries with it an

39
element of doubt.”

[t is therefore clear that even though the jurists had mentioned that the Qarinah
must have reached or attained a standard of proof approaching yagqin, it need not be a
yagin, which is beyond any reasonable, doubt because such a degree of certainty can
only be attained though igrar or shahadah evidence only. Further, such evidence
could only be gained from a witness who is truthful because Allah only knows what is
hidden in a man’s heart whereas the judgment pronounced by a court is only made

based on what is apparently plain.*°

The majority of *ulama have accepted Qarinah as one of the means of proof
while there are also other ‘ulama that have rejected Qarinah. The majority who have
accepted Qarinah are those from the four main schools of law. Their proof for

admitting Qarinah as a type of evidence is based on the Qur’an, Sunnah and the

"7 Sidi Ahmad Abdulah. P. 119
* The Majalle. Article 1741,
¥ Mahmud Saedon A.othman. 2003.P.119

OIbid. P. 119
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practice of the Companions. They based their acceptance on the following

e 4]
authorities:

(1) Allah says:

Means: They stained his shirt with false blood. He said: "Nay, but your minds
have made up a tale (that may pass) with you. (For me) patience is most fitting:

against that which ye assert, it is Allah (alone) whose help can be sought". =

According to Al-Qurtubi in his commentary, the jurists have employed this
ayah as justification for using *’signs which points to the existence of something’” in
solving Figh related problems i.e by using the circumstantial evidence of gasamah
and others. In this context the ‘wlama are unanimous in their view that the Propheh
Ya'qub (Jacob) a.s. have treated the bloodstained shirt of Yusoff a.s as evidence that
Yusoff a.s. is still alive as the shirt though bloodstained is not torn as it should be if
Yusoff a.s. was really attacked by wolves as had been claimed by his brothers. In one
narration it was said that the Prophet Ya’qub a.s. had asked when told that his son
Yusoff a.s. had been mauled by wolves, *When did wolves become so clear that they

could eat Yusoff a.s. without tearing open his shirt?**, 3

Base on the story above it clearly showed that the Prophet Ya’qub a.s had
resorted to Qarinah as a means of proving that the allegations from the brother of

Yusoff a.s are false. It is usually the case that a person who is mauled by wolves

41 Mahmud Saedon A.othman. 2003. P.120.
2 Al-Quraan Surah Yusoff: 18

3 Mahmud Saedon A.othman. 2003. P.121
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would have his shirt torn to pieces but this did not happen to Yusoff a.s and this fact

clearly raises a doubt on the allegations coming from his brothers. **

(i1) Allah says:

Means: So they both raced each other to the door, and she tore his shirt from
the back: they both found her lord near the door. She said: "What is the (fitting)
punishment for one who formed an evil design against thy wife, but prison or a
grievous chastisement?" 25. He said: "It was she that sought to seduce me, from my
(true) self." And one of her household saw (this) and bore witness, (thus) "If it be that
his shirt is rent from the front, then is her tale true, and he is a liar! 26. "But if it be
that his shirt is torn from the back, then is she the liar, and he is telling the truth!" 27.
So when he saw his shirt, - that it was torn at the back - (her husband) said: "Behold!

it is a snare of yvou women! truly, mighty is your snare! bl

The fact that Yusoff a.s ‘s shirt was torn from the back shows that it is
Qarinah leading to the conclusion that Yusof a.s did not try to molest Zulaikha, the

§ 46
wife of the nobleman.™

(iii) It was also reported that the Prophet Sulaiman (Solomon) a.s once gave
a decision base on Qarinah. 1t was said that he was once approached by
two women carrying a baby and both woman were claiming that the
children was theirs. The Prophet Sulaiman a.s than said to the effect,
**Bring me a knife so that I will cut the children in half and I will give

each half to each of you’’. The older woman agreed to this proposal

#“NMahmud Saedon A.othman. 2003. P.121
4 Al-Qur’an Surah Yusof 12:25-28

4 Mahmud Saedon A.othman. 2003. P.122
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while the younger one said, ‘*‘May Allah give His Mercy on you sir,
please do not do such a thing as this children is mine’’. Upon hearing
such words, the Prophet Sulaiman a.s than gave a judgment that the

children should be given to the younger woman. ¥’

Ibnu Qayyim then gave his own interpretation of the above case. According to

. .48
Ibnu Qayyim:

We can never find any batter examples shown by the above Qarinah which is
clear and evident. The fact that the older woman was ready to sacrifice the children to
that in the end neither of them will get the child and the fact that the younger woman
is ready to give up her claim to the children so as to guarantee the safety of the child
shows that she was its rightful mother. This is because of the special bond of maternal
love between mother and child as a result of caring the children during pregnancy and
later giving birth to it. The Qarinah become clearer and stronger when the younger

2 MRt % & s w5 49
woman said, ‘‘this children is mine™’.

The ‘ulama have also argue that in several Sunnah of the Prophet S.A.W. we
can fine example evidence to show that Qarinah may be use as one of the means of

~ 50
proof.

The Companions of the Prophet S.A.W had also on other occasions given their

: . ~ ; 51
judgment on the basis of Qarinah.

47 Mahmud Saedon A.othman. 2003. P.122
“ Ibid. P. 122
* Ibid. P. 122
* Ibid. P. 122

SUbid. P. 123
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‘Umar r.a had once imposed the hadd adultery on a woman who become
pregnant without having a husband, according to the Qarinah which is self-evident.

This is also the opinion of Imam Malik and one opinion of Imam Ahmad.>*

In another more amusing example, if we are to fine a men who is bare-headed
while it using unusual for us to find him in such a state and there is another man
running away from the scene clutching a turban in his hand then abstemiously the
conclusion that we would draw from this a spectacle is that the men who was running
away with the turban is actually by apparent Qarinah the thief of the bare-headed

man’s turban. This kind of Qarinah is stronger than shahadah or igrar. >

Similarly giving judgment base on the accuser’s refusal to take an oath is no
more than giving judgment base on apparent Qarinah. This is because an innocent
man would surely take an oath affirming his innocence. If such a men refuses to take
the oath, his reluctance would be Qarinah indicating the truth of the allegations of the

plaintiff. In this Kind of situation, the Qarinah is preferred on the person who

originally was not liable for anything. **

52 Mahmud Saedon A.othman. 2003. P.124
3 1bid. P. 124

S 1bid. P. 125
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1.3 AI-QARINAH BASE ON AL-QUR’AN AS-SUNNAH
(1) evidence base on al-Qur’an

(a) Allah S.W.T commandment in the story of prophet Yusof a.s

PR PN By - HIVER £ ORI M s

5 Pl s B :
@ bsad s (8 ezl s sl 154l e

Means: They stained his shirt with false blood. He said: "Nay, but your minds
have made up a tale (that may pass) with you. (For me) patience is most fitting:

against that which ye assert, it is Allah (alone) whose help can be sought"”

Imam al-Qurtubi has said interpret Fugaha has been valid with this sentence
on practice marks and be taken if in the figh problem, like al-Qasamah and so on.
They unanimous that Yusof a.s has been valid on top of the deceitfulness with what
see him on the prophet Yusoff a.s shirt in the situation safe and do not tear until be
storied he to say to them. ““When the wolf become wise, he eats Yusof a.s and does

. s 356
not tear his shirt?

(b) The witness who that already mentioned by Allah about their witnesses

in the story of Yusof a.s and Allah not obedient, but also is to story

3% Al-Quraan Surah Yusoff 18

56 Dr. Abdul Karim Zaidan. 1993. P 154
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with ensconces, show to be taken count and do not be in vain Qarinah.

Allah commandment in the surah Yusof from the sentence 9528

oo Jb@r‘_ﬂulmjl&w T‘Qll d.l.eat_,au LS
b con 382 sd 008 o Talal 3 S8 3 83 T, 8 23335
3 bMJJJ‘LnMQLf |5¢ wdle&jwm

G _,_,;w_u;w IpJL».b.wsJ—@”u—»_s—“.sw-"—ﬁ

Means: So they both raced each other to the door, and she tore his shirt Srom
the back: they both found her lord near the door. She said: "What is the (fitting)
punishment for one who formed an evil design against thy wife, but prison or a
grievous chastisement?” 25. He said: "It was she that sought to seduce me, Sfrom my
(true) self." And one of her household saw (this) and bore witness, (thus) "If it be that
his shirt is rent from the front, and then is her tale true, and he is a liar! 26,

"But if it be that his shirt is torn from the back, and then is she the liar, and he is
telling the truth!" 27. So when he saw his shirt, - that it was torn at the back - (her

. s . . 58
husband) said: "Behold! it is a snare of you women! Truly, mighty is vour snare! 28.
ghty is y

So base on tear of the Yusof a.s shirt, husband of the woman already can

distinguish which is real from the false. >

" Dr. Abdul Karim Zaidan. 1993.

% Al-Quraan Surah Yusoff 25-28



(¢) To verify the accusation they smear shirt Yusof a.s with false blood-
crack of the father say ““not, but also your desire lie to you certain even
(which not be accepted wits). If so my patient with his goodness and
the Allah which be applied aid his on the any your that says:
“*According to al-Qurtubi, in his interpret say which Fugaha has use
this sentence as evidence to receive sign which show in the problem of

Figh like Qasamah and so on. *°

The same opinion from Islamic scholar says which prophet Yaakub has use
Qarinah as method prove falsehood accusation of his brother which prophet Yusof
been caten by wolf. Instead prophet Yusof has been killed. Accusation which prophet
Yusoftf has been eaten by wolf, determine his shirt will tear torn. But this does not
happen to the shirt of prophet Yusof. This situation arise hesitation on the truth of the

. 61
accusation.

(i1) Evidence base on as-Sunnah

Among the Qarinah of the prophet which His Majistry ever convict base on
word expert Qiafah and His Majesty make expertise by Qiafah one of the proof sickle
lincage. Do not have on here except only marks. Khulafa Al-Rasyidin uses this
method that is with lesson part of Qiafah from the proof for sickle lineage, Imam
Malik, Ahmad, Syafi’e and Islamic scholar. They also consider Qiafah, so this proof
which Qarinah that is remain to be taken count. There are also in the Sunnah

Nabawiyah, the prophet Muhammad’s has that should give him to people who

** Dr. Abdul Karim Zaidan. 1993.P. 154

% GSidi Ahmad Abdulah. P. 22

2

' Sidi Ahmad Abdulah. P. 23
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mention be done bottle shut and rope which be to do the restless fulfil as witness. This

is the opinion from religious of Maliki’s and his followers. 2

(a) Ab.Rahman b. Auf, story of which two Ansor man has come to the
Rasullah. Respectively claimed that killed Abu Jahal. Rasullah
enquires, “‘are you both have swept effect blood from your sword?”’

both of them answer “‘not yet’. Rasullah decides which both killed
Abu Jahal.®?

(b) Ibnu Abbas story that Rasullah speaks. *“Widow has more rights to her
self from her saint oneself while virgin needs to be requested her

allowance to marry her. Keep quit is mark to allow her. *

This hadith shows that the apostle to keep quiet a child girls when be requested
agreement his as a Qarinah which show to mark her agreed. Fugaha in Islamic
judgment that should make this even as proof child girls agree when be a requested.
Ibnu Farhun emphasize which this hadith can become the stronger proof on the should

~ . . 65
use of Qarinah as material proof.

(iii)  Evidence by the result of judicial friends.

Umar Ibn al-Khattab has convicted without objection from the friend, by

imposing adultery limit on the clear woman who pregnant without husband base on

° Dr. Abdul Karim Zaidan. Pp 155-156
%3 Sidi Ahmad Abdulah. Pp 23
* Ibid.P. 24

 Ibid.P. 24
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Qarinah which born. This opinion from Mazhab Maliki and Amad Ibn Hanbal
according to story from he, Muhammad and Abdullah bin Mas’ud has convicted be
the compulsory limit of liquor drink based of the smell or liquor on the breath of the
accused, or the contents of the suspect’s vomit in which liquor is found. This is also

the opinion of Imam Maliki and his followers.*®

According to Ibnu al-Qayyim, Imam and his followers, Khulafa has convicted
to cut hand against the burglar base on property which be stolen in the state of his
owned. There are property steal in possession a Qarinah which stronger from the
explanation and igrar. Explanation and pledge contain two possibilities, whether real
or lie. While there is property which is stolen in the mine is proof which not be

.
worried. °

Have one will feel doubt when seeing corpse of a bloodshed oval man. In his
side another man just standing while holding a bloodshed knife, which man who stand
up that’s which kill him? And will know if both of them have hostility. Likewise, if
we discover a man who not wearing *“songkok™’, while familiarity has *songkok’’. In

.

front of his another man uses *‘songkok’ run by bringing different ‘‘songkok’’ be
handed his. We punish which ‘‘songkok’> which at hand man who run that is
“‘songkok’" which be taken from the man who not wearing the ‘‘songkok’’. This

Qarinah stronger from the explanation and confession.

Convict base on averse to takes vows is base on Qarinah which born. If not

because truth allegation the accusation must be punished by side which have to allege

°“ Dr. Abdul Karim Zaidan. P 156
7 Sidi Ahmad Abdulah. P 25

S Ibid.P. 25
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from oath. When a man has to allege averse takes vows. This is Qarinah born which

show truth side which claim. ¢

The generally accepted view is that circumstantial evidence (Qarain) is not
one of the methods of proof recognized under Islamic law. At the same time, some
jurists consider circumstantial evidence as an acceptable means of proof in the
absence of others. Ibnu al-Qayyim and the Maliki scholar, Ibnu Farhun, are the two

. . et . 70
main representatives of this view.

Circumstantial evidence is a valid method of proof, according to the above
authorities, in all civil and criminal cases except hadd offences, though the offence of
zina may be proved against an unmarried woman if she is pregnant. There are other
examples of criminal cases for which circumstantial evidence may be sufficient proof.
Drinking, for example, may be proved by the smell of the breath of the accused or on
his vomiting alcohol, a rule which is associated with ‘Omar and Ibn Masu’d the
companions of the Prophet. In cases of gisas, circumstantial evidence is sufficient
when a man runs out of house with a knife in his hand, a man bleeding to death is
immediately found there, and there is no sign of any other possible assailant; in such a
case the fleeing man is obviously the killer. In a similar cases, the Chief Alkali of

Bida, Northern Nigeria, commented that this evidence was **batter than testimony’”.”"

The procedure of Qasama, again in the context of gisas, is a good example of
circumstantial evidence being considered a justification for the swearing of oaths and

N . . -
inflicting gisas or exacting diya.

> Sidi Ahmad Abdulah. P 25

" Mohamed S. El-Awa. 1998. Punishment in Islamic Law: A Comparative Study. International
Islamic Publishing House. P. 130.

" 1bid.P.130

7 Ibid.P. 131
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The Ibid school, usually referred to as a part of the Khariji sect, considers that
Qara’in is proper evidence in cases of homicide. This view is base on a hadith
according to which the prophet gave the booty of the murderer man, after the battle of
Badr, to a member of the Muslim army because of circumstantial evidence that he had
killed the enemy. To this view some contemporary, scholars give a good deal of
credence. However, this view has not traditionally been supported, since the Sunni

schools generally hold to the testimony of two male witnesses. 7>

The arguments put forward by Ibn al-Qayyim and Ibn Farhun may at least
dispel the notion that Islamic law does not recognize circumstantial evidence in its
formulation of the law of evidence. But where circumstantial evidence is the only
method of proof available, the court must take all possible precautions to avoid
injustice or misjudgement. When definite evidence is almost impossible, writes one

Hanafi jurist, the nearest to it must be accepted. 7

It is interesting that according to Qarafi, the famous Maliki jurist,
circumstantial evidence may be considerer only by the court of the wali al-jara’im, or
the official in charge of crimes. But another Maliki authority, Ibn Farhun, consider
that the ordinary Syariah court or the gadi may also take circumstantial evidence by
the very strong argument of Ibn al-Qayyim and by his conclusion that the final
purpose of the law of God is to establish justice among people; therefore whatever

means need to be employed for this are legitimate.”

¥ Mohamed S. El-Awa. 1998P. 131
" Ibid.P. 131

5 1bid.P. 131
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CHAPTER TWO
QARINAH BASED ON OPINION OF ISLAMIC SCHOLARS

2.1 OPINION OF THE ISLAMIC SCHOLAR ON QARINAH

Most of the Islamic scholar receives Qarinah as one of the method such a
proof in the court. Nevertheless, there is also having a group from Islamic scholar who
reject Qarinah. The group that which receive Qarinah as a tool of evidence in the
court is the group of Islamic religious scholar of four Mazhab. Some of the case which

1
already are done by them are:

a) They are unanimous enable a husband make a sexual relationship with woman
who be given to him on night bridegroom even though do not have witness
which the above woman is wife who be means during marriage contract. In

this situation the result is base on Qarinah.?

b) They are unanimous say people who discover meat sacrifices that have his side
on the everyday sacrifice edible even though do not have people give to him.

This is base on Qarinah which born.

" Sidi Ahmad Abdulah.1998.Pembuktian dan Keterangan dalam Undang-undang Islam Rujukan
Khusus Kepada Qarinah. Penerbit Universiti Malaya. P 20

2 Sidi Ahmad Abdulah.1998. P 20

Ybid. P 21
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¢) They are unanimous receive accusation a woman who make adultery

Because of pressure when the above woman gives hopeful to the man or if

there is effect like scream or so on.*

d) They unanimous also enable house-renter brings his guest and stay overnight

on his house, even though not included in rental agreement. This is also is base

Lo1S
on Qarinah.

This example explains on the acceptance Qarinah as a tool of proof. In generally
Islamic scholars already use Qarinah in their judgment. This situation shows which
they receive Qarinah as a tool of evidence in the court. Although the Islamic scholars

not discuss separately on other, event like, kitabah, syahadah, oath and so on. This is

already arise hesitation against the confrontation opinion among Fugaha.

Basically there are two opinions on the acceptance of Qarinah as one of the proof

. .7
material:

First: should accepted Qarinah as one of the tool proof. Some of the Islamic
scholars that support this opinion are like Ibnu Taimiah, Ibnu al-Qayyim from Mazhab
Hambali, al-Qarafi, Ab. al-Muniem b. al-Faras, Ibnu Farhun and Ibnu Jauzi from

Mazhab Maliki, Ibnu al-Gharas, az-Zailaie and Ibnu Abidin from Mazhab Hanafi. ®

*Sidi Ahmad Abdulah.1998. P 21
5 Sidi Ahmad Abdulah.1998.P 21
®Ibid. P 21
7 Ibid. P 21

$ Ibid. P 21
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