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Prosiding ini merupakan koleksi kertas kerja yang dibentangkan oleh
para pensyarah Fakulti Syariah dan Undang-Undang (FSU) dalam
Empat Siri Diskusi Syariah dan Undang-Undang yang dianjurkan oleh
FSU di Kolej Universiti Islam Malaysia (KUIM) sepanjang tahun 2003.
Sebanyak 12 kertas kerja telah dibentang dalam siri Diskusi tersebut.

Beberapa skop telah dipilih untuk Diskusi Syariah dan Undang-Undang
yang diadakan. Siri pertama dan ke-4 bertemakan Isu-Isu Semasa
Syariah dan Undang-Undang, siri ke-2 bertemakan kekeluargaan,
manakala siri ke-3 pula bertemakan Isu Kepenggunaan Dari Perspektif
Syariah dan Undang-Undang.

Tujuan Diskusi ini adalah memberi peluang kepada pensyarah-
pensyarah FSU untuk menyampaikan idea masing-masing berkenaan
dengan sesuatu isu,. samada isu syariah atau undang-undang. Di
samping itu ia juga memberi peluang kepada para peserta untuk
bertukar-tukar pandangan dengan para pembentang kertas kerja.

Adalah diharapkan kertas-kertas kerja yang dibentangkan dalam siri

Diskusi ini dapat menyumbang dalam pembinaan tamadun ilmu Islam
yang memberi manfaat kepada umat Islam dan negara.
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KE ARAH FIQH YANG BERAKHLAK

Oleh :
Irwan bin Mohd Subri

MUKADDIMAH

Persoalan tentang hubungan figh dan akhlak jarang diperkata dan diambil berat
oleh kebanyakan umat Islam. Bahkan mereka menganggap bahawa tidak ada
hubungan antara keduanya. Bagi mereka figh yang terdiri dari ibadat, muamalat
dan sebagainya itu hanyalah berkisar tentang sembahyang, puasa, jual beli,
nikah cerai, hukum hudud dan sebagainya. Manakala akhlak pula seumpama
menghormati orang tua, berbuat baik sesama manusia, menepati janji dan
sebagainya.

Mungkin mereka beranggapan demikian, lantaran mereka melihat di dalam figh
terlalu banyak rukhsah yang diizinkan oleh syarak. Rukhsah-rukhsah ini pada
pandangan mereka adalah satu kesempatan buat mereka untuk meringan-
ringankan bebanan ibadat, padahal bukan itu tujuan rukhsah dibenarkan.

Amat janggal jika dikatakan kepada mereka, kita perlu untuk mengakhlakkan
figh atau dengan erti kata lain figh juga periu berakhlak. Akibat tiada akhlak figh
inilah yang menyebabkan ramai umat Islam begitu cuai dan cincai dalam
beribadat. la tidaklah bererti bahawa figh Islam selama ini tidak mempunyai
unsur akhlak di dalamnya. Hanya manusia yang seolah-olah atau sengaja tidak
mahu menerapkan akhlak di dalam figh harian mereka.

Hadis yang masyhur di dalam perbahasan akhlak ialah hadis yang diriwayatkan
daripada Abu Hurairah yang berbunyi :

Sl o S BY e U
Maksudnya, "Aku diutuskan untuk menyempurnakan kebaikan akhlak" ' .

Hadis ini jelas menunjukkan bahawa agama Islam amat menitikberatkan akhlak
di dalam kehidupan manusia. Ini termasuklah di dalam figh kerana ia berkaitan
dengan perlakuan manusia.

Oleh itu kertas kerja ringkas ini cuba mengupas persoalan ruh akhlak di dalam
figh supaya umat Islam melaksanakan ibadah mereka kepada Allah SWT
dengan penuh kesungguhan dan kesempurnaan.

1. Hadith ini diriwayatkan oleh al-Dawardi dalam Sunan al-Bayhagiyy al-Kubra. (Bab Bayan Makarim
al-Akhlak Wa Ma‘aliha) dan dalam Musnad al-Shihab. No. 1165 (CD Room Maktabah Alfiyyah).




FIQH DAN AKHLAK DI DALAM ISLAM

P‘Vérkataan figh bukaniah asing di dalam syariat Islam. Figh dari segi bahasa di
ambil dari kata perbuatan fagiha yafqahu bererti mengetahui dan memahami
sesuatu (Faydullah 1998 : 7). Dari segi istilah syarak pula menurut Imam Abu

Hanifah, figh ialah : Lol Loy L Lo i) 35 e

Maksudnya, "Mengetahui hak dan tanggungjawab diri" (Mahmood Zuhdi 1992.
4).

Definisi ini terlalu umum kerana ia meliputi perkara akidah, akhlak dan juga hukum
hakam berkaitan dengan perbuatan zahir manusia dan ia dikenali sebagai al-Figh
al-Akbar (Figh Agung) di zaman Imam Abu Hanifah (al-Zuhayliyy 1989 : 16).

Manakala Imam Shafi'i pula mentakrifkan figh sebagai :
il Lol KR WESUR WWEUR WV ILE ¥ el

Maksudnya, "Mengetahui hukum hakam syarak mengenai tindak-tanduk zahir
manusia dari dalil-dalinya yang terperinci” (al-Jarjaniyy 1988 : 168).

Definisi ini diterima pakai dan menjadi masyhur di kalangan ulama selepas itu.

makruhnya sesuatu tindak-tanduk zahir manusia (Muhammad Bakr 1990 : 14).

Perkataan akhlak pula berasal dari kalimah bahasa arab khulug, ia bererti budi
pekerti (Kamus Dewan 1998 : 21). la juga boleh didefinisikan sebagai sifat-sifat
baik atau buruk dari perbuatan manusia (al-Mu®jam al-°Arabiyy al-Asasiyy t.th :
420). Kalimah tersebut mengandungi ciri-ciri persesuaian dengan perkataan
khalg yang bererti "kejadian”, perkataan Khaliq yang bererti "Pencipta" serta
dengan perkataan makhlug yang bererti "yang dicipta”". Rumusan pengertian
akhlak timbul sebagai media yang memungkinkan adanya hubungan baik antara
Khaliqg dengan makhluq dan antara makhlug dengan makhlug (Amir 1990 : 70).

HUBUNGAN FIQH DAN AKHLAK

Islam menghubungkan akhlak dengan keimanan seseorang individu dan
menganggap orang yang paling mulia akhlak itu adalah orang yang paling tinggi
darjat keimanannya. Ini jelas dilihat dari beberapa hadis Rasulullah s.a.w,
antaranya hadis:

JU\A:.\;CL'&_:JYC__A;}ﬂJM‘; S L.-(‘“}'\; L&J*‘Q_:-;y"\ :J'JJLV‘A‘}'\}},BO; r‘n.ﬂ)ﬂﬁj-ﬁl\)ﬂ‘ul.\"d\:ﬂ‘ J).»J. it

- Maksudnya, "Aku bertanya Rasulullah s.a.w mengenai kebaikan dan dosa. Lalu
Baginda berkata, "kebaikan adalah berakhlak mulia dan dosa adalah apa yang
dalam hati kamu dan kamu benci sekiranya orang dapat tahu mengenainya"? .

2. Hadith ini diriwayatkan oleh al-Nawwas bin Sam'an dalam Sahih Muslim. No. 2553. (Bab Tafsir al-Birr Wa al-
Ithmi) (CD Room Maktabah Alfiyyah)



Sabda Rasulullah s.a.w lagi ketika ditanya oleh seorang sahabat:
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Maksdnya, "Wahai Rasulullah ! Siapakah orahg mukmin yang paling baik
imannya? Baginda menjawab, "orang yang paling baik akhlaknya" °.

Dari keterangan hadis<hadis tersebut, dapatlah dilihat dengan jelas betapa
eratnya perhubungan agama, iman dengan akhlak, seolah-olah tidak ada-
pemisahan sama sekali. Jika dipisahkan juga, akan rosaklah agama dan
pupuslah iman serta akan hancurlah akhlak. Dengan kata-kata lain, seseorang
yang tidak berakhlak, dia tidak beriman dan beragama (Amir 1990 : 71-72).

Menurut Zakaria Stapa (1999 : 30-31), sistem akhlak Islam itu cukup luas sekali,
seluas kehidupan manusia itu sendiri. Sebenarnya, tidak ada satu ruang pun
walau sekecil mana sekalipun ruang tersebut, dalam keseluruhan kehidupan
manusia itu yang vakum?* dan tidak dapat dijejaki oleh sistem nilai yang
diberikan oleh sistem akhlak. Beliau juga menambah bahawa sistem akhlak
Islam yang mengawal keseluruhan perjalanan hidup Islam itu adalah cukup
lengkap dan sempurna asalkan sahaja umat Islam itu sendiri sanggup menjadi
manusia yang dinamik, kritis serta kreatif menggunakan potensi akal yang
dimiliki oleh mereka.

Akhlak Islam merangkumi dan meliputi semua aspek kehidupan manusia
samada berbentuk zahiriah atau batiniah. Justeru, figh juga tidak terlepas dari
perbahasan akhlak kerana isu figh ialah tindak tanduk dan perbuatan zahir
manusia. Kecuaian penerapan akhlak di dalam figh terutamanya ibadah
mengakibatkan ibadah yang dilakukan tidak meninggalkan kesan positif kepada
pelakunya. Ibadat sembahyang yang kosong dari akhlak, pasti dilakukan dalam
keadaan cincai, cuai, tergesa-gesa dan gopoh gapah. Puasa yang kontang
akhlak, pasti dilakukan dalam keadaan tidak ikhlas yang menyebabkan puasa
itu sia-sia dan tidak mendapat keberkatan daripada Allah SWT.

Umat Islam yang mukmin percaya bahawa rahmat Allah Taala sahaja dapat
menyelamatkan mereka pada hari akhirat nanti. Tiket rahmat ini hanya boleh
diperolehi dengan memperbanyakkan amalan soleh di dalam ibadat, muamalat
dan sebagainya. Allah SWT berfirman : \
Uriest] o g b A O
Maksudnya, "Sesungguhnya rahmat Allah hampir kepada orang-orang yang
melakukan amal soleh”. Al-A'raf 56. '

Kita perlu meningkat kuantiti amalan soleh untuk merebut ganjaran Allah SWT
namun ia tidak bererti amalan soleh ini dilakukan dalam keadaan gopoh gapah
dan tergesa-gesa yang kegersangan ruh akhlak. Kualiti amalan soleh yang
dibajai dengan akhlak mampu membuahkan hasil positif.

3 Hadith ini disebut dalam Sahih Ibnu Hibban. No. 361. (Bab Zikr al-Istihbab Li al-Mar'i An Yakuna Lahu Min Kulli
Khayr Hazzun Raja'a al-Takhallus Fi al- °Aqabiyy Bi Shay'in Minha) (CD Room Maktabah Alfiyyah).
4(Kiasan) Kekosongan.
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Maksud sembahyang yang boleh mencegah kejahatan dan mungkar ialah
sembahyang yang dllakukan dengan penuh tatatertib, menepati rukun dan
syaratnya serta akhlak yang menghiasinya. Semata-mata sembahyang sahaja
seperti mana yang difahami sesetengah umat Islam tidak dapat mencegah
kejahatan dan kemungkaran yang dimaksudkan di dalam ayat di atas.

CONTOH-CONTOH RUH AKHLAK YANG PERLU DISEMAI DI DALAM FIQH

Di bawah, penulis membawa contoh-contoh beberapa perbuatan yang perlu
mendapat perhatian daripada semua umat Islam demi kesernpurnaan di dalam
beribadat dan bertagarrub kepada Allah SWT.

a. Sembahyang di tanah yang dirampas

Seseorang yang bersembahyang di tanah yang dirampas, maka menurut
pendapat ulama Hanafi dan Syafii hukum sembahyangnya tetap sah kerana
mencukupi syarat dan rukun tetapi dikira haram kerana melakukan ibadat di
tempat larangan. Adapun ulama Hanbali, Zahiri dan sebahagian ulama Maliki
menyatakan bahawa sembahyang itu tidak sah, kerana bagi mereka
sembahyang mestilah disertakan dengan niat taqarrub kepada Allah. Oleh itu
tidak sah sesuatu ibadat taqarrub yang bercampur dengan maksiat (Salginiyy
1991 : 216).

Menurut hukum figh sembahyang orang ini sah berdasarkan pandangan
beberapa orang ulama selagi mana orang itu tidak melakukan perkara yang
membatalkan sembahyangnya. Namun perbuatannya menunaikan sembahyang
di tempat atau tanah yang dirampas dianggap kurang sesuai kerana ada unsur
haram. Status sembahyangnya sah tetapi haram. Sah dari segi zat
sembahyangnya, haram dari segi perlakuannya di tempat yang diharamkan.

Bagaimana kita inginkan rahmat dan keberkatan daripada Allah SWT jika kita
sering menyulami ibadat kita dengan benda-benda syubuhat atau haram. Kita
perlu menepis tanggapan "ibadat aku sah juga" kerana kita tidak mahu ibadat
kita dikira sebagai cukup makan sahaja, bahkan kita perlu memaksimakan
kesempurnaan ibadat kita dengan memastikan bahawa ia tidak dicampuri
perkara syubuhat aau haram.
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b. Melakukan perkara wajib sahaja dalam ibadat ' .

i) Sembahyang : Seseorang yang bersembahyang dengan hanya melakukan
perkara-perkara wajib sahaja, maka sembahyangnya tetap sah kerana dia telah
melaksanakan syarat-syarat dan rukun-rukun sembahyang. Namun dari segi:
akhlak dan adab, tidak sepatutnya seorang muslim berbuat demikian kerana
sifat selalu meninggalkan yang sunat lama kelamaan akan membawa kepada,
meninggalkan yang wajib. :

Ini dapat dilihat dari pendapat Imam al-Shatibiyy, beliau berkata :

Maksudnya, "Sesiapa yang hanya melakukan perkara wajib sahaja di dalam
sembahyangnya, maka tidak ada apa yang baik di dalam sembahyangnya, bahkan
ia terlebih hampir kepada perbuatan main-main"” (lihat al-Shatibiyy t.th : 17-18).

Amat benar kata-kata imam al-Shatibiyy kerana orang sebegini tidak pernah
serius dalam apa-apa ibadatnya. Dia tidak mementingkan kualiti ibadatnya dan
hanya mahu segera menamatkan ibadat yang dilakukannya. Bagi orang
sebegini ibadat adalah bebanan yang berat ke atasnya. Sifat tergesa-gesa dan
malas adalah sifat suku sakat syaitan dan orang munafik. Rasulullah SAW

bersabda :
_)LIL..J Na AL:..'.' du‘
Maksudnya, "Sifat berhati-hati daripada Allah dan sifat tergesa-gesa itu dan syartan

Manakala Allah Taala berfirman : .
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Maksudnya, "Sesungguhnya orang-orang munafik cuba untuk menipu Allah
tetapi Allah membalas tipuan mereka. Sekiranya mereka hendak
bersembahyang maka mereka bersembahyang dalam keadaan malas,
menunjuk-nunjuk kepada orang ramai dan tidaklah mereka menyebut nama
Allah kecuali sedikit". Al-Nisa' 142.

ii) Khutbah jumaat : Rukun khutbah ada lima, pertama bertahmid kepada Allah
SWT, kedua selawat ke atas Nabi SAW, ketiga berwasiat agar bertakwa kepada
Allah, keempat membaca ayat al-Quran pada salah satu khutbah dan kelima
berdoa untuk kesejahteraan orang-orang Islam (al-Sharbiniyy : 285-286).

Sekiranya khatib jumaat melakukan rukun-rukun khutbah sahaja tanpa isi
khutbah yang dipercakapkan maka ia tetap sah tetapi khutbah sebegini kurang
adabnya. Ini kerana khutbah pada hari jumaat itu antara tujuannya ialah
memberi peringatan, nasihat, panduan dan sebagainya kepada sidang hadirin.
Perjumpaan hari jumaat itu hanyalah seminggu sekali dan jikalau khutbah yang
disampaikan sekadar cukup syarat maka ia tidak memberi sebarang faedah
kepada umat Islam.

5 Hadith ini disebut dalam Majmac al-Zawa'id. (Bab Ma Ja'a Fi al-Rifq) (CD Room Maktabah Alfiyyah)..




¢. Sembahyang tanpa berbaju bagi orang lelaki

Antara syarat sah sembayang ialah menutup aurat. Aurat lelaki adalah antara
pusat dan lutut berdasarkan hadis yang diriwayatkan oleh al-Bayhagqiyy :
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Maksudnya, "Sekiranya seseorang daripada kamu mengahwinkan hamba
wanitanya dengan hamba lelakinya atau orang upahannya, maka janganlah dia

melihat auratnya (lelaki). Aurat (lelaki) itu adalah antara pusat dan lutut” ¢ (al-
Qalyubiyy & Umayrah t.th : 176).

Oleh itu seorang lelaki yang bersembahyang tanpa berbaju tetapi menutupi
auratnya antara pusat dan lutut dengan sempurna, maka sembahyangnya tetap
sah tetapi dari segi adab dan akhlaknya, beliau sepatutnya berpakaian lengkap
dengan berbaju kerana sedang beribadat mengadap Allah SWT.

Sembahyang merupakan ibadah yang utama dan penting di dalam Islam. Jika
kita berurusan rasmi dengan orang ramai pun kita berbaju, apatah lagi kita
berurusan rasmi dengan Allah di dalam ibadat sembahyang kita. Adalah perlu
kita berasa malu dengan Allah jika kita tidak berpakaian sempurna ketika
beribadat kerana ia lebih menunjukkan bahawa kita bersungguh-sungguh di
dalam menunaikan ibadat.

d. Perbuatan melarikan diri dari zakat

Zakat hanya diwajibkan ke atas orang yang memiliki harta. Pada zaman moden
ini ada beberapa jenis zakat baru yang diperkenalkan yang tidak ada pada
zaman dahulu, seperti zakat wang simpanan, zakat pendapatan dan
sebagainya. Antara syarat wajib zakat ialah memiliki nisab (mengikut harta yang
dimiliki) dan nisab ini perlu berterusan tempohnya sehingga setahun (kalendar
hijrah). Tempoh ini dipanggil haul” .

Seseorang yang memiliki harta yang wajib zakat dan menepati nisab tertentu,
maka selepas cukup setahun barulah waijib dikeluarkan zakat. Sekiranya harta
seseorang itu wajib zakat dan sebelum cukup setahun beliau mengeluarkannya®
dengan niat untuk lari dari kewajipan zakat, maka zakat memang tidak lagi wajib
pada hartanya tetapi niat dan perbuatannya mengelak dari membayar zakat
dikira tidak berakhlak kerana beliau jelas bertujuan untuk tidak membayar zakat
yang wajib ke atasnya.

Perbuatannya itu samalah dengan orang yang tidak mahu membayar zakat
sama sekali. Allah SWT berfirman :

6 Hadith ini disebut dalam Sunan ai-Bayhagqiyy al-Kubra. No. 3053 (CD Room Maktabah Alfiyyah).

7 Tidak semua harta disyaratkan mesti berlalunya haul setahun seperti tanaman, buah-buahan, bahan galian,
rikaz dan lain-lain.

8 Contohnya wang simpanan. Nisabnya bermula dari RM 3000.00 dan perlu dikeluarkan 2.5 % (RM 75.00)
selepas cukup haul.
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Maksudnya, "Orang-orang yang menyimpan emas dan perak dan tidak mahu

mengeluarkannya (memberi zakat), maka khabarkan kepada mereka (akan
dikenakan) dengan azab yang pedih". Al-Taubah 34.

e. Berurusan dalam jual beli

Jual beli yang mencu‘k’upi syarat dan rukun adalah sah. Namun sekiranya ia
disertai dengan ruh akhlak, maka ia lebih menyerikan urusan jual beli itu.
Rasulullah SAW bersabda :
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Maksudnya, "Allah merahmati seorang lelaki yang berakhlak ketika dia menjual
dan membeli" ? .
Hadis ini menunjukkan bahawa Allah menyukai orang-orang yang berakhlak di
dalam tindak tanduknya termasuk di dalam urusan berjual beli.

5.0 KESIMPULAN DAN PENUTUP

Tuntutan ibadat ke atas manusia ialah untuk menjadikan segala perkataan,
perbuatan, tindak tanduk dan hubungannya dengan manusia lain menepati
manhaj syariat Islam. Ini akan menimbulkan ketaatan dan tunduk patuh kepada
perintah Allah SWT (Al-Ashqar 1999 : 47).

Sehubungan itu, akhlak sebagai salah satu komponen syariat Islam haruslah
diterapkan di dalam kehidupan manusia agar mereka menjadi manusia sebenar.
Hadis-hadis yang dipaparkan sebelum ini jelas menunjukkan eratnya hubungan
agama Islam dengan akhlak. Manusia tanpa akhlak umpama haiwan yang
meragut rumput dipadang. Mungkin manusia boleh hidup tanpa akhlak tetapi
mereka pasti hidup dengan kesukaran. Secara analoginya orang yang tidak
berakhlak ini boleh diumpamakan seperti sebuah kereta yang lengkap tetapi
kempis tayarnya. Kereta ini masih lagi boleh bergerak tetapi pasti sukar
bergerak dengan tayar yang kempis itu.

Contoh-contoh yang dibawa di atas walaupun sah dari segi hukum fighnya tetapi
ia kosong dari ruh akhlak. Akhlak amat diperlukan dalam contoh-contoh tersebut
kerana ia lebih menyempurnakan perlaksanaan ibadat kepada Alah SWT. Perlu
dijelaskan sekali lagi bahawa selama ini bukanlah bermaksud figh tidak
mempunyai unsur akhlak sama sekali. la sememangnya wujud tetapi umat Islam
sendiri yang tidak melaksanakan unsur akhlak di dalam ibadat mereka. Dalam
hal ini bukan salah figh kerana figh bertujuan untuk memberi kebahagiaan di
dunia dan akhirat, maka umat Islam perlulah melaksanakan figh dengan
sesempurna mungkin melalui penerapan akhlak di dalamnya bagi
merealisasikan tujuan tersebut. Wallahu A'lam.

9 Hadith ini disebut dalam Sahih al-Bukhariyy. (Bab al-Suhulah Wa al-Samahah Fi al-Shira' Wa al-Bay Wa Man
Talaba Haqqan Falyatlubhu Fi ~Afaf) (CD Room Maktabah Alfiyyah).
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PENGENALAN

Kahwin lari bukanlah satu isu baru, ia telah lama berlaku dalam masyarakat dan
turut mendapat perhatian di akhbar-akhbar tempatan dan majalah. Dalam situasi
masyarakat sekarang, fenomena kahwin lari terutamanya kahwin di Thailand
atau Siam, bukanlah fenomena yang pelik dan ganjil.

Jika kita melihat perbincangan berkenaan kahwin lari di dalam kitab-kitab figh, ia
kelihatan tertumpu kepada perbincangan mengenai pensyaratan wali dalam
perkahwinan. Para ulama bersepakat tentang keharusan bagi seseorang lelaki
mukallaf untuk berkahwin tanpa persetujuan wali, bahkan si lelaki boleh
mengahwinkan orang lain jika dia adalah wali atau wakil wali. Namun demikian,
para ulama berbeza pendapat mengenai persoalan adakah harus bagi
seseorang wanita untuk berkahwin tanpa keizinan wali atau dengan kata lain,
kahwin lari.

DEFINISI

Kahwin lari ialah perkahwinan (pernikahan) pasangan lelaki dengan wanita
(biasanya suka sama suka) yang dilakukan di tempat lain tanpa disaksikan atau
direstui oleh kaum keluarga (Kamus Dewan 2000: 558).

Perbincangan para ulama tentang kahwin lari dapat dilihat melalui penjelasan
mereka tentang syarat wali dalam perkahwinan. Perkahwinan yang dilakukan
tanpa persetujuan para wali dinamakan sebagai kahwin lari.

Tidak ada satu definisi tentang kahwin lari yang diperuntukkan oleh akta atau
enakmen undang-undang keluarga Islam di Malaysia. Namun secara umum ia
boleh didefinisikan sebagai satu perkahwinan yang tidak melalui satu peraturan
yang telah ditetapkan dan bertentangan dengan kehendak pihak-pihak tertentu
atau undang-undang yang telah ditetapkan.

"Wali bagi perempuan ialah orang yang menjalankan urusan akad nikah bagi pihak perempuan dan
tidak membiarkan si perempuan memutuskan hal akad kahwin tanpanya.
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la juga boleh dianggap sebagai perkahwinan yang tidak mengikut akta atau
enakmen undang-undang keluarga Islam dan tidak dipersetujui oleh wali
pengganti perempuan. Perkahwinan ini diakad oleh wali hakim tanpa persetujuan
wali dan tanpa kebenaran pendaftar perkahwinan yang berkenaan (Mahamad
Avriffin 2003: 1),

PENDAPAT PARA ULAMA TENTANG KAHWIN LARI

Terdapat beberapa pandangan ulama tentang kahwin lari iaitu:

a) Jumhur ulama antaranya Umar, °Ali, Ibn Mas®ud, Ibn Abbas, Abu Hurairah,
Sa‘id ibn al-Musayyib, Hasan al-Basriyy, Shafiiyy, Ibn Hazm dan Malik tidak
membenarkan seseorang wanita untuk melangsungkan perkahwinan tanpa
keizinan wali (Al-Ramliyy 1992: 228, Ibn Qudamah t.th: 337). Di antara ungkapan
para ulama tentang isu ini ialah:

Al-Shawkaniyy menyatakan "Jumhur salaf dan khalaf berpandangan, keizinan
wali diperlukan untuk perkahwinan seseorang wanita, bahkan |bn al-Munzir
menjelaskan bahawa setakat yang diketahui, para sahabat Nabi tidak berbeza
pendapat tentang perkara ini (perlu ada keizinan wali)" (Al-Shawkaniyy 1998:
609).

Imam Malik menegaskan "Keizinan wali merupakan syarat sah nikah" (Ibn Rushd
1988: 9).

b) Abu Hanifah, Zufar, Shacbiyy, al-Zuhriyy, Ibn Sirin dan Qatadah berpandangan,
wanita yang mukallaf boleh mengahwinkan dirinya sendiri tanpa terikat kepada
persetujuan wali. Namun demikian golongan ini mensyaratkan wali bagi wanita
yang masih kecil dan gila (Ibn ‘Abidin 1998: 113, Ibn Rushd 1988: 9).

¢) Imam Malik (dalam riwayat ibn al-Qasim) berpandangan bahawa seseorang
wanita yang berkedudukan di sudut harta atau kecantikan yang diminati ramai
perlu mendapatkan kebenaran wali untuk berkahwin. Manakala wanita yang tidak
berkedudukan pula dibenarkan untuk berkahwin tanpa persetujuan wali (Ibn
Rushd 1988: 10).

d) Daud al-Zahiriyy pula berpandangan, anak dara perlu mendapatkan keizinan
wali manakala janda tidak perlu mendapatkan persetujuan tersebut (Ibn Hazm
1997: 11-12).




SEBAB PERBEZAAN PENDAPAT ULAMA

Sebab utama kepada perbezaan pendapat ulama berkenaan isu kahwin lari ialah
ketiadaan ayat al-Quran ataupun Hadis yang secara jelas menunjukkan bahawa
wali adalah syarat bagi sesuatu pernikahan. Sebaliknya ia adalah muhtamal dari
segi lafaznya dan masih boleh diperbincangkan (Al-Maruziyy 2000: 220).

Manakala Hadis-hadis yang dikemukakan oleh para ulama tentang isu ini
dipertikaikan tentang kesahihannya, melainkan satu hadis sahaja iaitu Hadis:
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Maksudnya, Janda lebih berhak terhadap dirinya berbanding walinya, manakala
anak dara diminta izin dan izinnya adalah diam" (Al-Bukhariyy t.th: 372, Ibn Hajar
2000: 240, Al-Mundhiriyy 2000: 414).

Namun demikian Hadis tersebut tidak menunjukkan kepada dalalah yang qatdyy,
sebaliknya masih boleh diperbincangkan di sudut maknanya (Ibn Rushd 1988: 9).

DALIL-DALIL DAN PERBINCANGANNYA

Antara dalil-dalil yang telah dikemukakan oleh para ulama adalah seperti berikut:

1) Jumhur ulama telah mengemukakan pelbagai dalil antaranya ialah:
a) Firman Allah Taala:
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Maksudnya, “Kaum fkaki-laki itu adalah pemimpin bagi kaum wanita, oleh kerana
Allah telah melebihkan sebahagian mereka (laki-laki) atas sebahagian yang lain
(wanita)". Surah al-Nisa' 34.

Cara pendalilannya ialah perwalian adalah sebahagian daripada al-qgawamah
yang telah dinaskan di dalam ayat tersebut. Justeru, perwalian diperakukan dan
diberikan kepada pihak lelaki yang berhak menjadi wali.

Namun demikian pendalilan ini ditolak oleh golongan Hanafi dan mereka yang
sependapat dengannya, kerana ayat ini tidak menjelaskan secara qatciyy tentang
syarat wali (Ibn ‘Abidin 1998: 115).

b) Firman Allah taala:
S el | gaSil

Maksudnya, “Dan kahwinkanlah orang-orang yang sendirian di antara kamu".

Surah al-Nur 32
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Maksudnya, "Dan janganlah kamu menikahkan orang-orang musyrik (dengan
wanita-wanita mukmin) sebelum mereka beriman”. Surah al-Baqarah 221.

Cara pendalilannya ialah, ayat-ayat tersebut ditujukan kepada orang lelaki (wali)
untuk mengahwinkan atau tidak mengahwinkan seseorang wanita. Jika urusan
mengahwinkan seseorang wanita itu diserahkan kepada golongan wanita sendiri,
pastinya ayat-ayat tersebuttidak ditujukan kepada golongan lelaki.

Pendalilannya ditolak kerana ayat tersebut adalah mujmal yang tidak boleh
digunakan sebagai hujah lantaran ia tidak menjelaskan kategori dan darjat wali.
Tambahan pula, melewatkan penjelasan tentang sesuatu perkara yang periu
tidak dibenarkan (Ibn Rushd 1988: 10).

c) Firman Allah taala:
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Maksudnya, “"Kerana itu kahwinilah mereka dengan izin tuan mereka". Surah al-
Nisa' 25.

Cara pendalilannya ialah, ayat ini menetapkan bahawa syarat sah nikah ialah
keizinan wali bagi hamba. Justeru, seseorang wanita tidak boleh mengahwinkan
dirinya sendiri.

Golongan Hanafi menjelaskan bahawa ayat tersebut bukan menyatakan tentang
syarat harus sebaliknya ia menunjukkan kepada kebiasaan dan adat yang
menegah wanita daripada menghadiri majlis lelaki (Muhammad °Uglah 1983:
157).

d) Firman Allah taala :
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Maksudnya, "Apabila kamu mentalak isteri-isterimu, lalu habis iddahnya, maka
Jjanganlah kamu (para wali) menghalang mereka kahwin lagi dengan bakal
suaminya, apabila telah terdapat kerelaan di antara mereka dengan cara yang
makruf”. Surah al-Baqarah 232.

Cara pendalilannya ialah, larangan untuk menghalang para wanita yang ingin
kembali kepada bekas suaminya ditujukan kepada para wali. Jika urusan untuk
berkahwin diserahkan kepada wanita tersebut secara mutlak, pastinya larangan
tersebut tidak mendatangkan apa-apa manfaat.




Pendalilan tersebut ditolak kerana khitab ayat di atas berkemungkinan juga
ditujukan kepada para suami sebagaimana pandangan yang dikemukakan oleh
al-Fakhr al-Raziyy (1985: 120).

e) Hadis Nabi s.a.w
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Maksudnya, “Tidak sah nikah melainkan dengan wali" (Abu Dawud 1996: 95, al-
Shawkaniyy 1998: 608).
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Maksudnya, "Mana-mana wanita yang berkahwin tanpa persetujuan wali, maka

pernikahannya batal, pernikahannya batal, pernikahannya batal” (Abu Dawud
1996: 95, al-Shawkaniyy 1998: 608).

Pendalilan jumhur dengan Hadis tersebut ditolak kerana kedua-dua Hadis yang
dikemukakan adalah dhaif dan tidak boleh dibuat sebagai hujah (Al-Shawkaniyy
1998: 609). ’

2) Dalil Abu Hanifah
a) Firman Allah taala:
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Maksudnya, "Apabila kamu mentalak isteri-isterimu, lalu habis iddahnya, maka
janganlah kamu (para wali) menghalang mereka kahwin lagi dengan bakal
suaminya, apabila telah terdapat kerelaan di antara mereka dengan cara yang
makruf”. Surah al-Baqarah 232.

Cara pendalilannya ialah, Allah Taala menyandarkan perbuatan mengahwinkan
kepada para wanita, ia menunjukkan tentang keharusan perbuatan tersebut
daripada wanita tanpa perlu persetujuan wali.

Namun demikian pendalilan tersebut ditolak oleh jumhur ulama dengan alasan
bahawa ayat tersebut ditujukan kepada para wali berdasarkan riwayat di dalam
Fath al-Bari (Ibn Hajar 2000: 230).

b) Hadis Nabi s.a.w: .
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Maksudnya, “Janda lebih berhak terhadap dirinya (berbanding walinya),
manakala anak dara diminta izin dan izinnya adalah diam" (Al-Bukhariyy t.th: 372,
Ibn Hajar 2000: 240, Al-Mundhiriyy 2000: 414).




Cara pendalilannya ialah, wanita lebih berhak terhadap dirinya (dalam urusan
perkahwinannya) daripada wali, jadi tidak munasabah apabila kita menyatakan
bahawa urusan perkahwinan wanita tersebut bergantung kepada izin walinya.

Jumhur ulama menegaskan bahawa Hadis tersebut tidak menafikan tentang
pensyaratan wali dalam pernikahan, ia menunjukkan bahawa hak janda untuk
mengahwinkan dirinya adalah lebih kuat berbanding dengan hak wali. Justeru,
wali tidak boleh mengahwinkannya tanpa persetujuannya dengan jelas.
Sebaliknya wali mempunyai hak yang lebih kuat berbanding anak dara, justeru
persetujuannya memadai dengan senyap (al-Ashgar 1997: 177).

3) Dalil Imam Malik

Imam Malik berpandangan bahawa Syarak menetapkan syarat wali untuk
menjaga kemaslahatan wanita dan menolak kemungkinan berlakunya aib jika
wanita tersebut mengahwinkan dirinya dengan lelaki yang tidak sekufu
(sepadan). la dititik beratkan kepada wanita yang mempunyai kedudukan dan
kemuliaan. Manakala bagi wanita yang tidak mempunyai kedudukan tinggi, dia
sepadan dengan sesiapa sahaja justeru, tidak perlu disyaratkan wali bagi
perkahwinannya.

Pendalilan ini ditolak dengan alasan bahawa setiap wanita yang berkedudukan
rendah berkemungkinan mendapat pasangan hidup yang berkedudukan lebih
rendah daripadanya ( °Uglah 1983: 163)

4) Dalil al-Zahiriyy

Hadis Nabi s.a.w: .
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Maksudnya, “Janda lebih berhak terhadap dirinya berbanding walinya, manakala
anak dara diminta izin dan izinnya adalah diam” (Al-Bukhariyy t.th: 372, Ibn Hajar
2000: 240, Al-Mundhiriyy 2000: 414).

Cara pendalilannya ialah Hadis tersebut membezakan di antara janda dan anak
dara. Seseorang wali perlu meminta izin janda terlebih dahulu dalam soal
perkahwinan dan janda tersebut berhak mengahwinkan dirinya tanpa izin wali.
Manakala anak dara pula terpaksa memohon keizinan walinya terlebih dahulu
(Ibn Hazm 1997: 12).

Namun demikian hujah ini telah ditolak oleh para ulama sebagaimana yang telah
dije'askan sebelum ini.




Pendapat yang dipilih

Penulis mendapati perndapat jumhur ulama iaitu seseorang wanita tidak
dibenarkan berkahwin tanpa keizinan daripada wali wajar diterima pakai kerana
ia memiliki dalii yang lebih mantap berbanding dengan pandangan-pandangan
lain. Tambahan pula perkahwinan merupakan satu akad yang bukan hanya
melibatkan suami dan isteri sahaja bahkan ia melibatkan kaum keluarga dan
masyarakat.

Justeru, restu dan izin kaum keluarga terutamanya wali pihak wanita adalah
perlu demi menjaga hubungan kekeluargaan. la bukan bererti kita mengenepikan
hak wanita dalam menentukan perkahwinan tetapi ia adalah sebahagian
daripada langkah-langkah untuk memastikan maruah kaum wanita dipandang
tinggi dan dihormati. Para wali juga tidak boleh membuat keputusan dengan
membelakangkan pendapat wanita malah perbincangan perlu dilakukan untuk
menjamin keselesaan semua pihak.

PERUNTUKAN DI BAWAH UNDANG-UNDANG

Kahwin lari tidak terhad terhadap pernikahan yang berlaku di negara jiran seperti
Thailand dan Indonesia sahaja, bahkan termasuk pernikahan yang tidak
mengikut saluran undang-undang samada ia dilakukan di dalam atau di luar
negara. Kesimpulannya, sesiapa yang bernikah di dalam atau pun di luar negara
tanpa kebenaran daripada Pendaftar Nikah dianggap telah berkahwin lari
(Noraini Mohd. Hashim 2003: 2).

Setiap perkahwinan mestilah didaftarkan di bawah akta atau enakmen undang-
undang keluarga Islam setiap negeri. Walau bagaimanapun, perlu diketahui
bahawa pendaftaran bukanlah sesutu yang memberi kesan terhadap sah atau
tidaknya sesuatu perkahwinan (Ahmad lbrahim 1997: 70). Sebagai contoh,
seksyen 34 Akta Undang—Undéng Keluarga Islam (Wilayah Persekutuan) 1984
(AUUKIWP 1984) memperuntukkan bahawa pendaftaran hanya merupakan
suatu keperluan undang-undang atau pembuktian terhadap sesuatu perkahwinan
yang telah berlaku atau sebagai sokongan sebarang dakwaan untuk menafikan
berlakunya perkahwinan. ‘




Walau bagaimanapun, perkahwinan akan tetap sah di sisi undang-undang syarak
walaupun tanpa pendaftaran. Akan tetapi, peruntukan pendaftaran ini adalah perlu ‘
bagi menjamin kelancaran dan kelicinan pentadbiran nikah kahwin, cerai dan rujuk
dan masalah-masalah berkaitan seperti pendaftaran kelahiran anak, nafkah serta
tuntutan-tuntutan sampingan selepas berlaku perceraian.

Pendaftaran Perkahwinan

Di Wilayah Persekutuan, seksyen 25 AUUKIWP 1984 memperuntukkan bahawa
setiap perkahwinan oleh setiap pemastautin di Wilayah Persekutuan dan setiap
orang yang bermukim di luar tetapi bermastautin di Wilayah Persekutuan
hendaklah didaftar perkahwinannya mengikut akta tersebut.

Seksyen 19 AUUKIWP 1984 pula memperuntukkan bahawa perkahwinan
hendaklah terlebih dahulu mendapat kebenaran daripada Pendaftar jika
perkahwinan itu melibatkan seorang perempuan yang bermastatutin di Wilayah
persekutuan atau kebenaran dari pihak yang berkuasa yang hak bagi sesutu
negeri, jika perkahwinan itu melibatkan perempuan yang bermastautin di negeri
itu.

Seksyen 40 AUUKIWP 1984 pula memperuntukkan bahawa perkahwinan tanpa
kebenaran pendaftar nikah mengikut seksyen 19 adalah suatu kesalahan yang
boleh didenda tidak melebihi ringgit Malaysia satu ribu dan penjara tidak melebihi
enam bulan atau kedua-duanya sekali.

Seksyen 12 (2) AUUKIWP 1984 memperuntukkan mana-mana perkahwinan yang
dijalankan bertentangan dengan mana-mana peruntukan di bawah akta ini tetapi
sah dibawah hukum syarak boleh didaftarkan setelah mendapat perintah dari
mahkamah dan setelah dikenakan penalti oleh mahkamah.

Perkahwinan boleh dilakukan di mana-mana sahaja menurut akta dan enakmen
undang-undang Keluarga Islam negeri-negeri di Malaysia. Seksyen 24
memperuntukkan perkahwinan juga boleh diakadnikahkan mengikut Hukum
Syarak, oleh Pendaftar yang dilantik di mana-mana Kedutaan, Suruhanjaya Tinggi
dan Pejabat Konsul Malaysia di luar negara. Perkahwinan ini juga hendaklah
mengikut peraturan yang ditetapkan sebagaimana prosedur biasa perkahwinan.

Seksyen 31 AUUKIWP pula memperuntukkan perkahwinan di luar negeri yang sah
mengikut hukum syarak yang tidak mengikut seksyen 24 hendaklah didaftarkan
dalam tempoh enam bulan di hadapan Pendaftar atau pihak yang diberi kuasa
untuk mendaftarkan perkahwinan.




“"’;‘O[eh itu, perkahwinan yang dilakukan di luar negeri seperti di Thailand yang sah
ﬁi»ﬂigngikut hukum syarak, hendaklah didaftarkan dalam tempoh enam bulan
selepas perkahwinan dijalankan. ‘ ;

Daripada seksyen-seksyen tersebut dapatlah disimpulkan bahawa perkahwinan
hendaklah didaftarkan dan kebenaran untuk berkahwin perlu diperolehi daripada
Pendaftar. Lazimnya, kebanyakan kes-kes kahwin lari adalah kes-kes yang
perkahwinan yang tidak didaftarkan kerana masalah-masalah seperti tidak
mendapat keizinan wali dan berpoligami tanpa kebenaran mahkamah.

PUNCA-PUNCA KES KAHWIN LARI

Beberapa faktor dikenal pasti yang menyebabkan berlakunya kahwin lari,
antaranya ialah:

i. Perkahwinan tanpa keizinan wali

Seksyen 7 AUUKIWP 1984 memeperuntukkan perkahwinan hendaklah mengikut
peruntukan akta dan hendaklah diakadnikahkkan mengikut Hukum Syarak oleh:
(a) Wali di hadapan Pendaftar,

(b) Wakil wali di hadapan dengan persetujuan Pendaftar; atau

(c) Pendaftar sebagai wakil wali.

Seksyen ini juga memperuntukkan jika sesuatu perkahwinan itu melibatkan
seorang perempuan yang tidak mempunyai wali nasab, mengikut hukum syarak,
perkahwinan itu hendaklah diakadnikahkan hanya oleh wali raja. Peruntukan
yang sama juga boleh dilihat di enakmen-enakmen keluarga Islam negeri-negeri.

Dalam kes di Kedah, Hashim Ilwn Fatimah (1977) 5 JH 106, Kadi Besar
memutuskan bahawa perkahwinan yang diadakan di Thailand adalah tidak sah.
Dalam kes ini, plaintif adalah bapa kepada defendan telah tidak bersetuju
dengan lelaki pilihan defendan. Defendan dan pasangannya telah berkahwin di
Padang Besar, Thailand dengan menggunakan wali hakim. Kadi Besar
memutuskan oleh kerana jarak anatara tempat tinggal wali perempuan itu dan
tempat perkahwinan itu kurang dari dua marhalah, perkahwinan itu adalah tidak
sah. Kadi Besar menghukum perempuan itu difarakkan dari lelaki itu dan dia
perlu beriddah.




Dalam kes di Perlis, Hussin Iwn Saayah (1980) 7 JH 35, plaintif selaku bapa
kepada defendan memohon mahkamah membatalkan perkahwinan anak
perempuannya yang dikahwinkan dengan berwalikan seorang lebai di Thailand
tanpa persetujuan plaintif yang juga wali terhadap defendan. Kadi memutuskan
bahawa perkahwinan itu tidak sah dan membatalkan perkahwinan tersebut.

ii. Berpoligami tanpa kebenaran mahkamah dan tanpa persetujuan isteri pertama ‘

Seksyen 23 AUUKIWP 1984  memperuntukkan bahawa kebenaran untuk
berpoligami perlu diperolehi oleh mahkamah dan mahkamah akan memanggil
pemohon dan isteri-isterinya yang sedia ada sebelum memberi kebenaran
berpoligami.

Oleh kerana peruntukan yang terlalu ketat untuk berpoligami, maka pihak suami
mengambil jalan mudah untuk berkahwin tanpa kebenaran mahkamah.
Kebanyakan perkahwinan tersebut dilakukan di tempat-tempat lain dari yang
sepatutnya mengikut peruntukan dan prosedur yang ditetapkan oleh undang-
undang keluarga Islam (Daud Mohamad 2003: 4).

Secara umumnya, Terdapat dua kes yang berbeza berkaitan kahwin lari.
Pertama sekiranya akadnikah tersebut dilakukan oleh mereka yang ditauliahkan
oleh kerajaan Malaysia sepertimana yang diperuntukan oleh seksyen 28
AUUKIWP 1984, maka permohonan boleh dibuat dalam tempoh enam bulan dari
tarikh perkahwinan untuk mendapat pengesahan dan mendaftarkan perkahwinan
tersebut (Noraini Mohd Hashim 2003: 3). Denda juga akan dikenakan terhadap
pasangan ini kerana berkahwin di luar negara tanpa kebenaran.

Sebagai contoh, terdapat beberapa tempat yang diiktiraf oleh kerajaan Malaysia
untuk berkahwin di Thailand seperti di Majlis Agama Islam Wilayah Narathiwat,
Patani, Yala, Setul dan Songkhla (Ishak Mohamad 2003: 3). Akan tetapi, jika
perkahwinan dilakukan ditempat yang diiktiraf tanpa kebenaran dari Pendaftar di
Malaysia, ia dianggap satu kesalahan di bawah kerana berkahwin tarpa
mendapat kebenaran dari Pendaftar sepertimana peruntukan seksyen 40. Walau
bagaimanapun, pihak-pihak boleh mendaftar pernikahan tersebut selepasa
membayar penalti yang ditetapkan oleh mahkamah mengikut peruntukan
seksyen 31.

2Terdapat 2 syarat berpoligami menurut figh iaitu adil dan mampu memberi nafkah (Zaydan 2000: 287-288). Tidak dinyatakan
persetujuan isteri pertama dan kebenaran mahkamah sebagai syarat berpoligami menurut figh.




fKedua, perkahwinan yang melibatkan mereka yang tidak bertauliah untuk
vf?*‘”’rﬁengakad nikah ataupun nikah sindiket. Pernikahan ini tidak dapat didaftarkan

k,érana' tidak mengikut prosedur peruntukan seksyen 28, :kerana orang yang
“" mengakadnikah tidak diberi kebenaran oleh Pendaftar untuk mengakadnikahkan
perkahwinan tersebuh Seksyen 39 AUUKIWP memperuntukkan kesalahan bagi
mereka yang tidak mempunyaa kuasa untuk menagakadnikahkan sesuatu
perkahwinan.

KESALAHAN-KESALAHAN YANG BERKAITAN DENGAN KAHWIN LARI

Kesalahan kahwin lari adalah kesalahan berkaitan beberapa keadaan kerana ia
membabitkan perkahwinan tanpa kebenaran pendaftar, poligami tanpa
kebenaran mahkamah dan akadnikah yang tidak dibenarkan.

i. Perkahwinan tanpa kebenaran Pendaftar

Seksyen 40 AUUKIWP 1984 memperuntukkan bahawa perkahwinan tanpa
kebenaran pendaftar nikah mengikut seksyen 19 adalah suatu kesalahan yang
boleh didenda tidak melebihi ringgit Malaysia satu ribu dan penjara tidak
melebihi enam bulan atau kedua-duanya sekali.

Seksyen ini juga memperuntukan adalah menjadi satu kesalahan bagi sesiapa
yang berkahwin atau berbuat sesuatu yang berupa sebagai akad nikah atau
menjalani sesuatu cara akad nikah yang berlawanan dengan peruntukan akta ini.
Sebagai contoh, nikah sindiket adalah satu kesalahan di bawah akta ini.

Dalam kes Pendakwa Mahkamah Kadi Perak Iwn Hj. Shafie Ahmad (1412) JH 73,
Mahkamah memutuskan bahawa yang tertuduh melakukan kesalahan kerana
mengakadnikah perkahwinan yang tidak sah serta tidak mendapat kebenaran
Pendaftar Mahkamah.

ii. Poligami tanpa kebenaran mahkamah

Seksyen 123 AUUKIWP 1984 memperuntukkan bahawa satu kesalahan
sekiranya berpoligami tanpa kebenaran mahkamah dalam masa perkahwinannya
sedia ada dan masih berterusan. Kesalahan boleh didenda tidak melebihi RM
1000 dan penjara tidak melebihi enam bulan.




Dalam kes Abdullah Ahmad Iwn Noridah Othman (Kes Mahkamah Syariah'Alor
Setar tahun 1991 yang tidak dilaporkan), Mahkamah memutuskan pihak-pihak
yang berkahwin di sempadan Thailand telah melakukan kesalahan kerana
berpoligami tanpa kebenaran mahkamah dan berkahwin tanpa kebenaran
pendaftar.

iii. Akad nikah perkahwinan yang tidak dibenarkan

Seksyen 39 AUUKIWP memperuntukkan kesalahan bagi mereka yanag
mengakadnikahkan sesuatu perkahwinanan dalam keadaan tidak diberi kuasa di
bawah undang-undang keluarga Islam yang boleh dikenakan denda tidak
melebihi RM 1000 dan atau penjara tidak melebihi enam bulan atau kedua-
duanya sekali.

Kesimpulannya, kahwin lari merupakan satu kesalahan di bawah peruntukan
undang-undang keluarga Islam di Malaysia. Kahwin lari biasanya berlaku pada
perkahwinan tanpa keizinan wali dan bagi mereka yang ingin berpoligami tanpa
kebenaran mahkamah. Kesalahan-kesalahan ini boleh dklasifikasikan sebagai
kesalahan di bawah peruntukan perkahwinan tanpa kebenaran Pendaftar,
berpoligami tanpa kebenaran mahkamah dan menjalani akad nikah yang tidak
- dibenarkan.

PENUTUP

Setelah diteliti daripada aspek figh dan undang-undang, penulis mendapati
kahwin lari wajar dielakkan demi menjaga kepentingan semua pihak sama ada
pihak suami, isteri ataupun keluarga. Sesuatu perkahwinan yang ingin
dilangsungkan perlulah mendapat restu keluarga terdekat agar ia menjadi
peristiwa yang cukup bermakna dalam kehidupan.

Justeru, sebarang keputusan berkaitan perkahwinan sewajarnya dibincangkan
secara baik dan teratur dengan ahli keluarga kerana ia merupakan kehidupan
yang bukan hanya melibatkan suami dan isteri sahaja, bahkan ia melibatkan juga
hubungan kekeluargaan di antara keluarga suami dan isteri.
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PENDAHULUAN

Air adalah keperluan asasi yang sangat penting bagi kehidupan manusia.
Penggunaaannya tidak terhad untuk minuman dan kegunaan harian tetapi juga
untuk pertanian, pembangunan industri dan sebagainya. Oleh itu sering tercetus
perbalahan antara individu, puak bahkan negara disebabkan perebutan air ini
dan kemuncaknya adalah perkelahian dan peperangan. Pihak yang mempunyai
sumber air biasanya akan menjadi dominan. Di zaman moden ini pelbagai
usaha dijalankan bagi mencari alternatif sumber air semulajadi dengan dibantu
oleh teknologi moden. Antaranya adalah melalui penyulingan air laut atau
mengitar semula air terpakai melalui proses penyulingan.

Persoalan jualbeli air di antara Malaysia dan Singapura telah membibitkan
pertikaian yang masih belum selesai. Di bawah perjanjian jualbeli air Malaysia
kepada Singapura 1961, Singapura membeli separuh daripada kegunaan air
hariannya daripada Johor dengan harga tiga sen setiap 1000 gelen dan akan
tamat pada tahun 2011. Malaysia bercadang untuk menaikkan harga air kepada
60 sen setiap 1000 gelen dari sekarang sehingga tahun 2007 dan
meningkatkannya lagi selepas itu sehingga ke tahun 2011 nanti. Ini disebabkan
harga yang ditetapkan dalam perjanjian itu terlalu murah dan tidak kompetetif
dengan harga semasa bahkan Singapura telah membuat keuntungan dengan
menjual semula air yang telah dirawat kepada kerajaan Johor. Usaha rundingan
telah dibuat antara Malaysia dan Singapura tetapi gagal mencapai kata sepakat
berkenaan harga air yang perlu dibayar oleh Singapura kepada Malaysia
(Utusan Malaysia: 25 Sept. 2002).

Sebagai anternatif Singapura telah mengambil langkah mengeluarkan air
sulingan yang diproses dari air terpakai dan kumbahan yang diberi nama
Newater. la dianggap satu usaha untuk mengurangkan pergantungan kepada
bekalan air dari Johor (Utusan Malaysia :12 Julai 2002).

Newater mungkin menimbulkan pertanyaan dan persoalan dari orang ramai
khususnya masyarakat Islam mengenai status kesuciannya. Adakan air sisa
yang terdiri dari bahan buangan dan segala bentuk najis boleh digunakan
terutamanya untuk urusan ibadah setelah melalui proses penyulingan. Adakah
ia dihukum suci atau najis. Persoalan ini bukan sahaja timbul di kalangan
masyarakat Islam Singapura malahan masyarakat Islam Malaysia sendiri.




PEMBAHAGIAN AIR

Untuk pengetahuan, secara dasarnya isu ini bukan merupakan perkara baru dari
sudut Figh Islam. Para ulamak membahagikan air kepada tiga bahagian iaitu air
Mutlak yang suci lagi menyucikan (Tahur), air yang suci tetapi tidak menyucikan
(Musta®mal) dan air yang bercampur najis (Mutanajjis) (Atiyyah t.th: 28-33).
Setiap bahagian ini mempunyai hukum tertentu dalam penggunaannya.

i. Air Mutlak (Tahur)

Air yang suci lagi menyucikan, (tahur) atau dinamakan juga sebagai air mutlak
ialah semua jenis air yang turun dari langit atau yang keluar dari perut bumi dan
tidak berubah sifatnya iaitu warna, bau dan rasa yang disebabkan oleh benda-
benda yang menghilangkan sifat kesuciannya dan ia belum digunakan
(musta®mal). Tidak kira sama ada ia dalam bentuk cair, beku atau wap, tawar
atau masin kerana hakikatnya ia adalah air, contohnya mata air, air sungai, air
laut dan salji. Ulamak sepakat bahawa air mutlak ini boleh menyucikan najis dan
digunakan untuk urusan ibadat seperti wudhu'dan mandi waijib serta urusan yang
lain (Ibn Humam 1998: 48, al-Sharbiniyy 1997: 44) .

Ini berdasarkan firman Allah s.w.t: ¢
Maksudnya, "Sesungguhnya kami telah turunkan dari langit itu air yang bersih".
al-Furgan 48.

Sabda Rasulullah s.a.w berhubung dengan soalan terhadap kesucian air laut
maka jawabnya:

amae o5l gkl ga

Maksudnya, "Airnya bersih dan bangkai yang mati daripadanya adalah halal" .
(Hadis riwayat Abu Daud dan Tarmizi)

Sifat mutlak ini kekal sekiranya ia bercampur dengan sesuatu yang suci seperti
tanah dan tidak berubah warna, rasa dan baunya, begitu juga perubahan
disebabkan oleh tempat bertakunya air tersebut. Sekiranya berubah disebabkan
bercampur dengan benda yang bersih selain dari tanah seperti teh, gula, kopi
dan air wangian maka jumhur ulamak berpendapat ia menjadi tahir (suci) tetapi
tidak menyucikan lagi. Sekiranya percampuran itu terlalu sedikit maka ia masih
lagi fahur seperti gaharu yang dicampurkan pada air yang digunakan untuk
memandikan mayat (al-Sharbiniyy 1997: 48). Mazhab Hanafi berpendapat
bahawa ia masih lagi tahur sekiranya ia tidak dimasak atau berubah dari sifat
asalnya secara ketara (Ibn Humam 1998: 48).
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ii. Air Musta®mal

Ulamak membahagikan jenis air ini kepada dua iaitu:
a. Air Musta®mal yang sedikit

Mengikut mazhab Hanafi, air yang sedikit ialah air kurang dari 10 kali 10 hasta
dan sukatan air yang banyak ialah sekiranya digerakkan air itu di satu bahagian
maka gerakan itu tidak sampai ke bahagian yang sebelah lagi (Marghinaniyy
1990: 19). Mazhab Maliki tidak menentukan sukatan air yang banyak. Pada
Mazhab Syafi'e dan Hanbali air yang sedikit ialah yang tidak sampai sukatan
dua kolah atau bersamaan dengan 195 kg atau lebih kurang 270 liter (al-
Sharbiniyy 1997: 49).

Ulamak berkhilaf dalam menentukan hukum air musta®mal yang sedikit ini.
Mazhab hanafi berpendapat air yang sedikit menjadi musta®mal dengan sebab
bercampur dengan sesuatu yang bersih dan berubah salah satu sifatnya yang
tiga itu atau percampuran itu tidak mengubah sifatnya tetapi cecair yang
dicampur itu lebih banyak dari air tersebut. Pada pandangan mazhab ini air
musta®mal ini boleh menghilangkan naijis tetapi tidak sah digunakan untuk
berwuduk dan mandi janabah (Marghinaniyy 1990: 19-20).

Mazhab Maliki, Syafi'e dan Hanbali berpendapat air yang sedikit menjadi
musta®mal apabila bercampur dengan sesuatu yang bersih dan mengubah
salah satu sifatnya. Mereka sepakat bahawa ia tidak boleh menghilangkan
hadas dan menyucikan najis (Ilbn Rushd t.th: 1/18-19). Pada pandangan mazhab
Syafi'e, air yang digunakan untuk bersuci pada perkara yang sunat seperti
basuhan kedua pada angota wuduk adalah masih suci lagi menyucikan (tahur)
(al-Sharbiniyy 1997: 48-50).

b. Air Musta®mal yang banyak

Air musta®mal yang banyak ialah yang melebihi dua kolah mengikut pandangan
Syafi'e dan Hanbali. Sekiranya ia terkena najis yang berbentuk beku atau cecair
tetapi tidak berubah warna, bau dan rasanya maka ia kekal suci lagi
menyucikan. Ini berdasarkan hadis riwayat Muslim, sabda Rasulullah s.a.w:

w.;-lk).«ﬁe Q};L:;m&_\si
Maksudnya, "Sekiranya air itu mencukupi dua kolah maka ia tidak menanggung
najis"
(Hadis riwayat Tarmizi)

Kalau berubah salah satu sifatnya walaupun perubahan yang sedikit disebabkan
oleh terkena najis maka mengikut Ibn Munzir ulamak telah berijmak bahawa ia
menjadi air mutanajjis. Air musta®mal yang dikumpulkan dan mencapai tahap
dua kolah akan bertukar sifatnya menjadi mutlak semula.

:;g;:i}; 5.




iii. Air yang terkena najis (Mutanajjis)

la boleh dibahagikan kepada dua bahagian:

a. Air sedikit yang terkena najis

saw o ot § ol sl s 13
Maksudnya, "Sekiranya air itu mencukupi dua kolah maka ia tidak menanggung
najis" .

(Hadis riwayat Tarmizi)

Difahami dari hadis ini bahawa sekiranya ia kurang dari dua kolah maka ia akan
menjadi mutanajjis. Dalam beberapa keadaan ia dimaafkan seperti najis yang
telalu sedikit dan tak dapat dielakkan dan bangkai binatang yang tidak
mengalirkan darah. Namun demikian jika diteliti pandangan lama (Qadim) dalam

tidak berlaku perubahan pada salah satu sifatnya (al-Sharbiniyy 1996: 54-55).
b. Air banyak yang terkena najis

Air yang melebihi dua kolah dan berubah salah satu sifatnya disebabkan
bercampur dengan najis maka ia dihukum mutanajjis. Untuk menjadikan air
mutanaijjis suci lagi menyucikan, maka proses perubahan (al-taghayyur) diguna
pakai oleh ulama bagi menghilangkan najis dan mengekalkan semula sifat asal
air yang suci lagi menyucikan. Proses perubahan ini dapat dilakukan dengan
tiga cara (al-Nawawiyy t.th: 132):
b ol e BT oy all S OB s ) s gl 5013
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' Maksudnya, “Jika hendak dibersihkan air yang najis hendaklah dilihat
(keadaannya), sekiranya kenajisan air tersebut kerana berlakunya perubahan
(warna, bau atau rasa) dan ianya melebihi dua kolah, maka ianya dikira suci
disebabkan perubahan itu hilang dengan sendirinya atau disebabkan dengan
ditambah air kepadanya atau diambil sebahagiannya, kerana kenajisan itu
disebabkan perubahan (warna, bau atau rasa), sedangkan perubahan yang
berlaku tersebut sudah tiada"

Terdapat tiga cara di sini:

i. Perubahan dengan secara sendiri (semulajadi) iaitu dengan perubahan zaman,
matahari atau tiupan angin.
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ii. Perubahan dengan ditambah air ke atasnya. Air ditambah sehingga hilang sifat
najis pada air {ersebut. Perubahan yang dilakukan dengan cara mencampurkan
alr  mutanajjis ini dengan bahan yang boleh mendindingi sifat yang
menajiskannya tidak akan menjadikan air tersebut kembali bersih. Contohnya
seperti penggunaan cuka dan sebagainya maka ia tidak menjadikan air itu suci.

iii. Perubahan dengan dikeluarkan najis tersebut daripada air (al-Sharbiniyy
1996: 51).

Perubahan-perubahan tersebut akan mengembalikan ciri-ciri kesucian sekiranya
baki air setelah melalui proses perubahan tersebut adalah dua kolah (lebih
kurang 270 liter) atau lebih. Seperti air mutanajjis (bernajis) yang boleh disucikan
dengan cara-cara di atas, proses yang sama juga boleh mengembalikan ciri-ciri
kesucian air musta®mal.

PROSES NEWATER

Mengikut laporan yang dikeluarkan oleh Kementerian Kesihatan Singapura
(MOH) air sulingan ini terjamin bersih dan selamat diminum. Sekumpulan pakar
di Singapura yang terdiri dari para doktor, ahli mikrobiologi dan saintis telah
menjalankan kajian selama dua tahun di Pusat Teknologi Air Canggih dan
Makmal Mikrobiologi Universiti Nasional Singapura (NUS). Mereka telah berjaya
menghasilkan rumusan air terpakai yang telah diproses semula dan telah
disahkan boleh dimanfaatkan secara berterusan. la melalui tiga proses utama
iaitu endapan, selepas itu penurapan untuk menyaring benda halus dan
kemudian didedahkan kepada cahaya UV untuk menghapuskan bakteria dan
virus. Sebanyak 20 ribu ujikaji dijalankan terhadap contoh air tersebut dan ia
didapati tiada kesan terhadap kesihatan manusia. Rumusan air ini dikenali
sebagai "Newater" (app.internet.gov.sg/).

Menurut Lembaga Perbekalan Awam Singapura (PUB), kumpulan pakar yang
terdiri daripada pakar setempat dan luar negara itu mendapati Newater bermutu
tinggi dan mencapai tahap piawaian antarabangsa sebagai air minuman. la
mempunyai rasa yang sama dengan air biasa bahkan lebih baik mutunya dari air
biasa dan standart air minuman yang ditetapkan oleh WHO dan UDSEPA
(app.internet.gov.sg/).

Walaupun demikian pihak panel pakar tersebut tidak menggalakkan penggunaan
terus Newater. Mereka menyarankan penggunaannya secara tidak langsung dan
ia boleh dilakukan dengan menyimpan dan mencampurkan air terpakai itu
bersama dengan air di dalam kolam simpanan air biasa sebelum diproses. Buat
masa sekarang kerajaan Singapura mencampurkan terlebih dahulu air Newater
ini di kolam air tadahan dan simpanan dan diproses semula sebelum
dimasukkan ke kolam untuk disalurkan kepada pengguna.
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Akhbar The Straits Times Singapura meiaporkan, Perdana Menteri, Goh Chok
Tong memberitahu Parlimen bahawa Singapura mahu mengurangkan
penggantungan kepada bekalan air dari Johor. Singapura merancang
mempunyai empat sumber air utama menjelang 2011 iaitu air yang dikumpul di
kolam simpanan, air dari Johor, loji menyuling air dan loji Newater. Sehingga kini
sebanyak 2. 2 juta gelen Newater telah dihasilkan dalam sehari di sebuah Ioji di
Bedok. Langkah awal penggunaan air ini adalah bukan untuk minuman
sebaliknya untuk tujuan industri dan penggunaan penyejukan pendingin hawa
dan sebagainya (Utusan Malaysia: 13 Julai 2003).

Sebenarnya teknologi ini bukan sesuatu yang baru, sebahagian besar kawasan
di Amerika Syarikat telah menggunakan teknologi ini lebih 20 tahun yang lalu
dan tidak melalui tiga proses utama sepertimana yang dilakukan di loji di
Singapura ini (app.internet.gov.sg/).

PERBINCANGAN DAN KESIMPULAN

Setelah melihat kepada bentuk proses Newater kita boleh membandingkannya
dengan perbincangan ulamak mengenai hukum air musta®mal dan mutanajjis
yang banyak. Merujuk kepada cara penyucian yang dijelaskan oleh imam al-
Nawawiyy dalam kaedah al-Taghayyur yang dikemukakannya, maka dengan
jelas kita boleh membahagikan persoalan kesuciannya kepada dua cara. Yang
pertama ialah ia menjadi bersih setelah hilang sifat yang menukarkannya
kepada najis tanpa dicampurkan dengan air bersih yang lain. Yang kedua ialah
ia perlu dicampur dengan air suci yang lain untuk mengembalikan sifat sucinya.

Dalam hal ini penulis lebih condong menyimpulkan kes Newater ini kepada cara
yang pertama iaitu ia menjadi bersih tanpa perlu dicampurkan dengan air yang
lain. Ini kerana prosesnya adalah sama dengan perubahan yang berlaku secara
semulajadi iaitu disebabkan oleh masa yang lama, matahari atau angin. Kita
boleh andaikan bahawa para saintis yang menjalankan penghasilan Newater
tersebut telah menjalankan kajian terhadap proses dan tindakbalas yang berlaku
secara semulajadi. Dengan bantuan teknologi proses ini dipercepatkan melalui
bahan kimia dan sebagainya.

Proses ini tidak boleh dianggap hanya menutupi atau sitir (seperti memasukkan
pewangi yang akan melindungi bau najis tersebut) sedangkan najis itu
berkemungkinan masih belum hilang. Ini kerana kandungan air itu dianalisa
secara saintifik mengenai tahap perubahannya dan ini berbeza dengan ijtihad
ulamak terdahulu yang hanya berpandukan kepada andaian. Contoh bahawa
mereka menggunakan andaian adalah seperti dalam menerangkan cara
membersihkan telaga yang dimasuki bangkai haiwan, menurut mazhab Hanafi,
cara yang boleh dibuat ialah dengan membuang bangkai tersebut dan
mengeluarkan antara 200 hinggga 300 timba air dari telaga itu, ada yang
menyatakan ia hanya perlu mengambil pandangan dua orang yang ahli dalam
bidang air, mereka berdua mengatakan ia telah bersih maka dikira sudah bersih
telzaa itu (Marghinaniyy 1990: 23-24).
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Begitu juga proses ini tidak boleh dikiaskan kepada persoalan Istihalah. Dalam
proses istihalah iaitu perubahan dari arak kepada cuka misalnya, ulamak
mazhab Syafie dan Hambali tidak mengharuskan mencampurkan sesuatu ke
dalam arak supaya ia cepat menjadi cuka. Ini kerana air mempunyai hukum
yang tersendiri dan ia berbeza dengan hukum benda cairan dan beku yang lain
(Al-Zuhaily 3:543). Dalam hal ini, ketika membincangkan tajuk istinjak (bersuci
dari najis), Sharbini telah mengutarakan mengapa air boleh digunakan untuk
beristinjak walaupun ia adalah makanan, sedangkan makanan yang lain samada
yang berbentuk beku atau cecair tidak boleh digunakan. Menurut beliau, illah
harus penggunaan air ketika beristinjak ialah sifatnya yang boleh mengelak atau
menghilangkan najis dari dirinya sendiri (al-Sharbiniyy 1996: 65-66).

Dari itu, dalam proses ini kita mendapati illah yang menjadikan ia najis ialah
perubahan sifat yang berlaku disebabkan najis tadi, maka penulis
berpandangan, apabila perubahan tersebut telah tiada maka ia kembali kepada
hukum asal iaitu bersih (tahur) tanpa perlu dicampur dengan air bersih yang lain.
Lebih-lebih lagi jumlah air yang diproses itu mencapai jumlah jutaan gelan,
bukan hanya dua kolah.

Cara yang kedua yang diutarakan iaitu ia perlu dicampurkan dengan air yang
lain lebih tepat dilakukan pada air yang tidak mencapai jumlah dua kolah kerana
ulamak telah sepakat bahawa air yang musta®mal atau mutanajjis sekiranya
dicampurkan sehingga menjadi dua kolah dan tidak ada perubahan pada warna,
bau dan rasa padanya maka ia kembali menjadi air mutlak.

Sehubungan dengan itu berhubung dengan hukum air Newater ini
Jawatankuasa Fatwa Majlis Ugama Islam Singapura yang telah memfatwakan
pada 22 Mei 2001 bahawa air yang telah diproses secara pensulingan atau
dinamakan Newater dikira air suci lagi menyucikan. Mereka berhujjah dengan
mengutarakan pandangan Imam An-Nawawi di dalam kitab Al-Majmuk seperti
yang dibincangkan sebelum ini. Rancangan kerajaan Singapura di mana air
yang telah diproses itu akan dicampurkan terlebih dahulu di dalam kolam air
sebelum kegunaan awam adalah bertetapan dengan hukum Figh. Dan air yang
akan digunakan itu adalah suci (www.muis.gov.sg).
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INTRODUCTION
Who is accused?

An accused means one charged with an offence (Leslie Rutherford & Sheila
Bare 1993: 9). In Arabic language it is known as muttaham. Muttaham comes
from word tahama, which literally means suspicion or misgiving. The Arabs used
to say that "the man gave rise to suspicion" when someone gave other people
reason to suspect himself of his action (Al-Awani 1996: 263).

Under the Malaysian law, there is no statutory definition of the word accused.
However can be defined as a person who has been blamed for wrongdoings,
specifically a person who has been subjected to actual restraint in liberty through
an arrest or a person against whom a formal indictment or information has been
returned (Garner 1999: 22).

In Islamic and civil law, every person is considered innocent until proven guilty.
This principle lies in an Islamic legal maxim indicating the innocence of people
i.e. "Al-Asl Bara'at al-Zimmah". There is also a latin legal maxim that is "Nemo
Malus Nisi Probetur” which connotes the same meaning. Its means that a person
who charged with an offence is not guilty, until the judgment of his guilt is so
conferred by a court of law.

Therefore we call them as an accused, not an offender. Distinguished from an
accused, an offender is a person who has been held guilty by a court of law. In
Malaysia, a person becomes an accused' immediately after he has been arrested
by police for an offence which forms subject matter of investigation by them.

RIGHTS OF ACCUSED DURING INVESTIGATION PROCESS
Provision under Islamic Law

Investigation means to inquire into a matter systematically, to make an official
inquiry, or to make a suspect or accused the subject of criminal inquiry (Garner
1999: 830). In Malaysia, it also includes all proceeding under the Code of Criminal
Procedure for the collection of evidence conducted by a police officer or by any
person (other than magistrate) who is authorized by the magistrate on this behalf 2.
1. In Malay, accused is known as Orang Kena Tuduh or Yang Tertuduh. Generally abbreviation "OKT" is commonly

used in criminal cases.
2. Definition given by legal dictionary Malaysian Current Law Journal. See www.cljlaw.com.




Génerally Islam ensures security of private life. Investigation in the first place is
“prohibited in Islam. For example, going into houses of others without permission
is strictly forbidden in Islam. Allah s.w.t in this regard says:
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Which means, "O you who believed! Enter not houses other than your own, until
you have asked permission and greeted those in them: that is better for you, in
order that you may remember. And if you find no one therein, still, enter not until
permission has been given. And if you asked to go back, go back, for what is
purer for you. And Allah is All- Knower of what you do". Al-Nur 27-28.

In one occasion, Sahl bin Saad reported that one person peeped through the
hole of Prophet's house. At that time the Prophet s.a.w had with him a scratching
instrument with which he used to stratch his head. When the prophet s.a.w saw
him, he said:

"If | were to know that you had been peeping through the hole, | would have
thrust that into your eyes™.

Therefore, we note that spying which may involve any of the above -mentioned
acts is generally prohibited by the Prophet s.a.w and forbidden by Allah s.w.t.
Allah s.w.t. in his commands said:
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Which means, "O you believed! Avoid much suspicion, indeed some suspicious
are sin. And spy not neither back bite one another". Al-Hujurat 12.

Investigation by all means sometimes will involved the entailment of the right to
privacy but it is allowed under the Islamic Law in some cases of extreme
necessity in order to discover truth. The famous principle al-darurat tubih al-
mahzurat (necessity makes an exception could be applied)* (Al-Nadwi 2000:
308). However this could only been done in case of maslahah or necessity.

There was one case in the time of the Prophet s.a.w when Hatib bin Abi Al-
Bataah who wrote a letter to the pagan of Mecca about the Prophet's decision to
conquer Mecca. He sent the letter through a woman whom he trusted. When the
prophet discovered this, he sent Ali bin Abi Talib, al-Zubayr and al-Miigdad to
stop her and retrieve the letter. When they found her they asked her to give them
the letter but she denied that she had it. They searched her camel but they did
not find any letters. They told the woman that the Prophet would not tell a lie and
either she produces the letter, or they strip her naked. Realizing they were
serious, she put her hand below her waist, and took out the letter.

3 Bukhari, Sahih Bukhari, Chapter 11, Hadith No.28.
4 For example: A Muslim is allowed to eat pork (wh|ch is originally prohibited) in critical situation where no other
foods exist and he will die without eating it. o




It can be seen in this particular case, the Prophet himself ordered three
companions to carry out investigation on the woman. This undoubtedly indicates
that investigation is allowed in some circumstances, which can be considered as
a necessity.

However the permission for investigation in Islam is not unconditional. When the
principle of necessity which makes an exception to the prohibition is applied,
another principle has also to be applied along with it, that is "al-Darurah
Tugaddar Bigadariha" (the exception to prohibition must be in proportion to
necessity (Al-Nadwi 2000: 308). This indicates that the restriction of the rights of
the accused must not exceed certain limits as determined by the objective.

For the example, if a male is to search a suspected female, he is not permitted
to touch her body. Hence, in the case of Hatib, three companions did not search
the body of the lady, but search her belongings and frightened her into producing
the letter, without actually touching her.

The accused also has right to be heard and right to defend himself during the
investigation process. Indeed, there are many evidences guarantees the right to
defence during the investigation process. Prophet s.a.w when he sent Ali as a
governor to Yaman said:

"O Ali, people will appeal to for justice. If two adversaries come to you for
arbitration, do not rule for the one, before you have similarity heard from the
other. It is more proper for justice to become evident to you and for you to know
who is right" (Al-Bahai 1965: 153).

In order for the accused to be able to defend himself particularly during the
investigation stage, he must be informed of the crime charged against him and
of the known incriminating and exonerating evidences. This requires the
investigator to apprise him of such facts. Jurists are unanimous about this
aspect of the right to a defence, particularly with respect to cases to be decided
by an arbitrator or a judge (Awad 1982: 96).

Islam also requires to initially investigate the source of information rather than
too directly investigate the accused person. These aims to make sure that the
information is pure and has a valid foundation without intention of merely
accusing. Therefore, information and the person who makes the accusation
must first be investigated. Allah said in this regard:
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Which means, "O you believe! If a fasiq comes to you with any news, verify it,
lest you should harm people in ignorance, and afterward you become regretful
for what you have done”. Al-Hujurat 6.
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Provisions under the Syariah Criminal Procedure (Federal Territories) Act
1997

Section 55 provides that No Religious Enforcement Officer shall exercise any
special powers in relation to investigation given by this chapter without the order
of the Chief Syariah Prosecutor. This means that the accused has the right not to
be investigated if the order is not given by the Chief Syariah Prosecutor.

Section 60 provides that the accused shall have the right to be furnished with the
copy of the statement during the investigation and the statement may be used to
impeach the credit of other witnesses. Section 60 reads as follow:

(1) No statement made by any person to a Religious Enforcement Officer in the
course of the investigation under this Chapter shall, save as herein provided, be
used as evidence.

(2) When any witness is called for the prosecution or for the defence, other than
the accused, the Court shall on the request of the accused or the Syariah
Prosecutor refer to the statement made by such witnesses to a Religious
Enforcement Officer in the course of an investigation under this chapter, and
may then, if the courts thinks it expedient in the interest of justice, direct the
accused to be furnished with a copy thereof, and such statement may be used to
impeach the credit of such witness.

The accused also has a right not to be induced and shall have the right to make
a statement by his own free will. This is provided by section 61, which read as
follows:

(1) No Religious Enforcement Officer or person in authority shall offer or make
any inducement, threat or promise to any person charged with an offense to
induce such person to make any statement having reference to the charge
against such person.

(2) No Religious Enforcement Officer or other person shall prevent or discourage
by any caution or otherwise any person from making in the course of an
investigation under this chapter any statement which he may disposed to make
of his own free will.

Section 66 provides that every investigation shall be completed without
necessary delay. This is to avoid the accused from being investigated for a very
long time unnecessarily, that may deprive the right to liberty of the accused
during the investigation process.
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Section 66 provides as follows:

"Every investigation under this Chapter shall be completed without necessary
delay, and as soon as it is completed the officer making the invesligation shall,
unless the offence is of character which the Chief Syariah Prosecutor has
directed need not to be reported to him, forward to the Chief Syariah Prosecutor
a report setting forth the names of the parties, the nature of the information, and
the name of the person who appear to be acquainted with circumstances of the
case”.

Therefore, the Syariah Criminal Procedure Act 1997 gives certain provision to
protect the rights of the accused during investigation namely to be produced with
the statement of the investigation, no investigation can be done without order of
the Chief Syariah Prosecutor and the investigation must be made and completed
without necessary delay. This is to ensure justice is upheld, done and seen to be
done to the accused in line with the basic principle " the person is innocent until
proven guilty".

Provisions under the Malaysian Law (Federal Constitution and Criminal
Procedure Code)

Article 5 (1) of Federal Constitution states clearly that no person shall be
deprived of his life or personal liberty save in accordance with law.

Clause 3 of article 5 further provides that where a person is arrested he shall be
informed as soon as may be of the grounds of his arrest and shall be allowed to
consult and be defended by a legal practitioner of his choice.

Meanwhile, clause 4 of article 5 states that where a person is arrested and not
released he shall without unnecessarily delay, and in any case within 24 hours
be produced before a magistrate and shall not be further detained in custody
without the magistrate's authority. Section 28 of the the Criminal Procedure
Code (CPC) further elaborates on how persons arrested are to be dealt with and
if the detention is for more than 24 hours. The provision reads as follows:

(i) A police officer making and arrest without a warrant shall without unnecessary
delay and subject to the provisions herein as to bail or previous release take or
send the person arrested before a Magistrate's Court.

(ii) No police officer shall detain in custody a person arrested without warrant for
a longer period than under all the circumstances of the case is reasonable.

(ii) Such period is shall not in the absence or after the expiry of a special order
of the Magistrate under section 117 exceed twenty-four hours exclusive for the
time necessary for the journey from the place of arrest to the Magistrate's Court.




If- the police investigation cannot be completed within twenty-four hours, as
mentioned in Section 28 of CPC, and there are grounds to believe that the
“~accusation and information are well founded to further detain the accused, then

they can obtain the extension of time from Magistrate for a term not exceeding
- “fifteen days a whole®.

The accused also has rights to make complaint for whatever unreasonable
action or assault done by the police when he is produced to the Magistrate Court
under Section 117. If the magistrate believes that there is unreasonable action
done to the accused during the investigation or interrogation, he shall order the
accused to lodge a police report on the action (Roslam Mat Nor & Zamani Haji
Sulaiman 1998: 20).

The Federal Constitution generally provides rights to the accused during
investigation and right to consult and be defended by a legal practitioner of his
choice by virtue of Article 5 (Kevin VL Tan & Thio Li Ann 1997: 570).

In PP v. Mah Chuan Lim & Ors®, Syed Othman J in giving his judgment said that:
"The constitution does not prescribe the time within which the arrested person
shall be allowed to consult his counsel. But Section 38 of Interpretation and
General Clauses Ordinance 1948 which applies to Constitution read: When no
time is prescribed or allowed within which anything shall be done, such thing
shall be done, such thing shall be done with all convenient speed and as often as
the prescribed occasion arises”.

In Ramli bin Salleh v. Inspector Yahya Husin’, Syed Agil J held that:

“In the light of the authorities cited above, | am on the opinion that the right of an
accused person remanded in police custody, to consult and be defended by a
legal practitioner of his own choice as embodied in Article 5 (3) of Constitutions
begins right from the day of his arrest eventhough police investigation has not
yet been completed”.

Hence, these cases support the rights of the accused to consult and to be
defended by his own counsel as soon as possible even if the investigation has
not been completed yet.

At the same time, Section 108 of the CPC states that the police officers will
conduct investigation only when they received an order to investigate (OTI) from
the public prosecutor (Mimi Kamariah 1999: 100). Section 108 reads as follows:
(i) When the information aforesaid relates to the commission of non-seizable
offence such officer shall refer the informant to the Magistrate.

(i) No police officer shall non-seizable case exercise any of the special power in
relation to police investigations given by this Chapter without the order of Public
Prosecutor.

5 Section 117 of Criminal Procedure Code.
6 [1975] 1 MLJ 95.
7[1973] 1 MLJ 54.




(iii) Any police officer not below the rank of Sergeant or any officer in charge of a
police station receiving such order may exercise the same powers in respect of
the investigation, except the power to arrest without warrant, as such police
officer may exercise without an order in a seizable case.

Therefore, the order to:investigate must be received before investigation takes
place. In Seridaran v. PP® the police had conducted investigations without
obtaining an order to investigate under section 108 of the CPC. It was held that
the failure to do so would render the evidences obtained by the police in such
investigations illegal. It is the rights of the accused to be investigated only after
the police receives an OTI from the public prosecutor.

The accused also has the right to access the first information report during
investigation, prior to the trial. In Anthony Gomez v Ketua Polis Daerah Kuantan®
the Federal court held that an accused person has the right to the first
information report and should be given a copy thereof if applied for. In Husdi v.
PP the court was of the view that an accused's right to the information is linked
to his right to be informed of the ground of his arrest as provided under the
Federal constitution.

Besides, the accused also has a right to make admission under section 113 of
the CPC"" without any inducement, threat or promise by the investigating officer.
In other words, admission must be made voluntarily without any oppression or
coercion. The admission must not be obtained either by fear of prejudice or hope
of advantage, exercised by persons in authority (Mimi Kamariah 1999: 130). The
admission or confession made with inducement and threat cannot be used as
evidence in the court of law.

In Naikan v. PP'? the court held that the words "you better tell the truth" as a
sufficient inducement to the confession made by the accused. Therefore the
confession was not valid.

In Kamde v. Raspani’® there were long hours of interrogation during a short
period of time, for seventeen and half hour. The accused was also questioned
until early morning and there were two occasions of assault. The court held that
the confession made to be inadmissible because the accused was put under
tremendous physical and mental pressure in order to compel him to make
statements.

8[1984] 1 MLJ 141.

9[1977] 2 MLJ 24.

10 [1979] 2 MLJ 304.

11Section 113 of CPC provides for admission or confession of statement in evidence by accused to the authority.
12 (1961) MLJ 147.

13 (1988) 2 CLJ 644.
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In comparative view between Islamic and Malaysian Law, first, it can be seen
that a condition to be fulfiled before the investigation takes place is obtaining
permission to investigate. In Islamic Law, the concept of isti'zan is the important
principle before taking such action. For example, not to enter a house of another
without permission. In Malaysian law, order to investigate must be obtained
before any investigation takes place. Any investigation done without order is
considered as an invalid investigation.

Second, investigation can only be made in cases of extreme necessity. It can
only be done in the cases with strong evidences, such as in the case of Hatib,
where the Prophet s.a.w asked the companion to investigate the case. It aims to
protect the public at large. It is in line with a maxim "harm to individual has to be
sacrificed to avoid the public harm". In Ghani and Other v. Jones1? Lord
Denning stated the principle of necessity as :

"What is the principle underlying instances. We have to consider on the other hand,
the freedom of individual. His privacy and his possession are not to be invaded
except for the most compelling reason. On the other hand, we have to consider the
interest of the society at large in find out wrongdoers and combating crimes”

Third, the ethics during investigation should be observed. In Islamic Law, for
example, a male investigator should not conduct a search for female. In
Malaysian law also, it provides that search on female body is to be done by a
female police officer'® .

Fourth, inducement and threat shall not to be used in the investigation process.
Both Islamic and Malaysian law regards the statement given inducement, threat
or promise is inadmissible evidence in court. Voluntariness is indeed the most
important element in admission and confessions.

RIGHTS OF ACCUSED DURING INVESTIGATION UNDER THE SUDANESE LAW

The right of accused in Sudan is governed by the Sudan Code of Criminal
Procedure. However, Sudan Code of Criminal Procedure does not define who
the accused is, but reference may be made to the use of term in its relevant
provisions to find the definition. The sections in the Sudan Criminal Code refers
as the "person" so concerned and do not describe him as "accused" (Abdalla
Hassan 1983: 1).

The Code of Criminal Procedure gives power to the police to investigate
whenever necessary. However, due to this regard, at the same time it provides
the magistrates with sufficient power to guard against oppressive treatment to
the accused and to exercise control over police investigations. Such control may
be exercised at any stage when the magistrate takes cognizance of the case
(Abdalla Hassan 1983: 5).

14 (1969) 3 ALL ER 1702
15 Section 19 of Malaysian CPC: When it is necessary to cause a woman to be searched
the search shall be made by another woman with strict regard to decency.
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On taking cognizance of the case during police investigation, magistrates are
empowered to direct the conduct of the police investigation or hold inquiry, to
authorize detention of the accused for a period not exceeding fifteen days when
he is brought before a magistrate in cases where investigation could not be
completed within such period, he may order discharged of the accused, and in
cases where he deems it expedient so to do, a magistrate is himself empowered
to investigate or to direct some one subordinate to him to do so (Abdalla Hassan
1983: 5).

Similar with our Malaysian law, the rights of an accused are not to be induced in
making statements as provided in Sudan Criminal Code of Procedure. It stated
that whether a statement was made by a witness or the accused, the
investigating officer or any person in authority is not allowed to offer any
inducement in order to influence the statement given. "Any person in authority"
was defined as: someone engaged in the arrest, detention, examination or
prosecution of the accused, or by someone acting in the presence and without
the dissent of such person (Abdalla Hassan 1983: 7).

In practice in Sudan, usually voluntary statement and the question of their
inducement is rarely an issue. The provision mainly renders confessions
inadmissible, if they are made under inducement offered to the accused. It is
therefore, necessary at this stage to examine statement made by the accused
persons to the police and confessions.

In Sudan, the phrase the accused is innocent until his guilt is proved, is verily
emphasized. He has the right to enjoy treatment different from the convicted
prisoners when he is kept in prison during the investigation process. According to
the Prisons Regulation 1948 of Sudan, in the investigation stage, the accused
shall be allowed, when kept in prison, to provide his own food and to wear his
own clothes. Moreover he shall not be compelled to have his hair cut or shaved
and shall be allowed to have books and papers. He shall be supplied with
stationery to enable him to communicate with his friend and legal advisers. He
may sent his friends and communicate with his legal advisers in the presence of
but not in the hearing of a prison official (Abdalla Hassan 1983: 11).

CONCLUSION

To sum up, it is clear that the underlying principle an accused is innocent until
proven otherwise' governs the procedure of investigation for both system of law
to protect the rights of accused and at the same time to achieved the objective
aimed. They cannot be denied of those rights since their guilt is yet to be proven.
All rights of an ordinary person should be allowed to be practiced by them
eventhough they are in prisons.

The police officer and those having authority in both system of law must ensure
that the investigation is conducted with rightness and fairness enabling justice
not only to be done, but seen to be dong particular|y in the case of an accused.
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RIGHT TO MUTCAH iN SELANGOR REVISITED
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INTRODUCTION TO MUTCAH MAINTENANCE

The word mut°ah is a derivative from the word matu®a. The word matu‘a is
defined as an object or a thing while the word mut®ah is defined as something,
which can be beneficial, for instance prey and food (Ibrahim Anis n.d: 852). The
phrase mut‘ah al-mar'ah is defined as something, which is given to a woman
after talaq (divorce), where she will benefit it/them/the gift for example money
(property) or a slave (khadam) (Ibrahim Anis n.d: 853).

Mut®ah according to Kifayat al-Akhyar is a property paid or given by a husband
to his ex-wife because of the divorce:
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Which means: "If a divorce takes place after consummation of the marriage, the
wife is entitled to mutcah according to the majority opinion (qawl al-azhar). In all
cases where the separation takes place without any cause given by the wife or
where it is caused by a third party, the rule is the same as in the case of divorce
by talaq. For example, if the husband has gone through the process of li‘an or
the father or son has had intercourse with the wife by mistake or the like. The
position of divorce by khulc is the same as that of talaq according to the correct
view (qawl al-sahih). If the husband had conditioned the divorce on some
happening and subsequently the wife has performed the condition or if the
husband retains her but subsequently divorces her at her request, the rule is the
same as in the case of talaq according to the correct view (qawl! al-sahih). In all
divorces effected by the wife or for a cause given by her, she is not entitled to
get mutcah as for example, if she claims fasakh because the husband has
become poor or if the husband claims fasakh for some defects of the wife. And if
the husband buys the wife and later divorces her, the wife is not entitled to
mutcah according to the best opinion (qawl al-azhar)” (Taqiyy al-Din n.d: 2).

In al-Misbah al-Munir, the word mut®ah al-talaq is described as a gift to a
divorced woman where she will benefit from it and feel content and please with
the gift (Al-Fayyumiyy n.d: 314). The term is also defined by Shafice scholars as
a compulsory payment or imbursement made by a husband to a divorced wife
(Qalyubi wa Umairah n.d: 290).




MutCah is a post-divorce financial settlement, which seeks to compensate
women divorce without just cause. Section 2 of Selangor Islamic Family Law
Enactment 1984 provides that mut®ah means a consolatory gift that is
reasonable according to Hukum Syara’, given to a divorced wife. The name
mut®ah was used to describe a consolatory gift from a husband to his ex-wife
that will be useful to the woman and the purpose of the gift is to lift up her
burden, sorrow and sadness caused by the divorce.

Allah said in Surah al- Bagarah verse 241 to the effect:
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Which means: "And for divorced women, a provision in kindness; this is
obligatory for the righteous”.

Verse 236 of the same surah provides that:
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Which means: "There is no blame on you if you divorce women before

consummation or the fixing of the dower, but give them compensation, the

wealthy according to his means and the poor according to his means- a fair
compensation. This is a duty on those who wish to do the right thing".

In Surah al- Ahzab verse 28 Allah said:
Mo bl STl y LS et s g il 5 055 ST 0 e g3S B G G L

Which means: "O Prophet say to your wives, ‘It be that you desire the life of this
world and its glitter, then come | will compensate you and set you free in a
handsome manner".

Further in verse 49 Allah commands:
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Which means: "O you who believe! When you marry believing women, and then
divorce them before you have touched them, no period of Ciddah for you to count

in respect of them: so give them a present and set them free in a handsome
manner”,

The prophet himself gave mutCah to his divorced wife, so were his companions,
including “Uthman ibn CAffan, Abdul Rahman ibn CAuf and Hassan ibn ©Ali.

From the above Quranic verses, most scholars are of the view that mut€ah is
compulsory and payable to divorced women whether the marriage has been
consummated or not.




THE PURPOSE AND AIM OF MUTCAH

Women are normally perceived as a victim in a divorce, just like children.
Unfortunately, that is not the intention of Islam:allowing a:married couple to
divorce. Divorce is allowed to avoid further damage to both parties and to
prevent unnecessary pain. That is why Islam had. underlined regulations that
must be observed by both men and women following a divorce. Upon breakdown
of marriage, a woman is entitled to mutCah a right that cannot be replaced with
Ciddah maintenance.

Let us examine an example of a typical case: Latifah was a brilliant accountant
before marriage and planned to set up her own auditing firm. Having obtained a
degree through a study loan and a very good career advancement prospect (she
was working in an established auditing firm earning RM6,000 a month!), she was
asked to quit her job as a respectful and talented accountant at the time of her
marriage. The husband who did not want her to work and persuaded her to fully
concentrate on their marriage and children promised that he would provide for
her. After ten years, with five children, the husband divorced her. While he was
making money and amassing wealth during the ten years of marriage, she had
nothing. No saving and no financial security at all. How is she going to start a
new life after Ciddah? How is she going to face the public who might have a
negative perception and bad presumption on her divorce? Who is going to
consider the sacrifice that she made for the sake of the husband and the
children? This is where mut€ah came into picture.

Upon divorce, it is binding upon a husband to give a gift or settlement to his wife.
A woman who is divorced without just cause is entitied to mutCah for some
reasons:

i. She will benefit from the gift and she can use and utilize it in any way
that she please

ii. To ease up her burden, sadness and sorrow after the divorce and to
console her. At least she does not have to worry about her financial
condition.

iii. To avoid mafsadah and to alleviate financial difficulties especially when
she has no fix and independent income. The property, given in any form
shall become a mean of support.

iv. To enable her to continue a decent, noble and respectable life after the
divorce in order to save her dignity and to safeguard her privacy and
honour.

V. As a compensation for her loss of love, care and attention from the
husband.

Vi. To avoid negative public perception because divorce will normally stir up

bad presumption against the wife and payment of mutcah will show that
the divorce was not due to any defect or fault on the part of the wife.

Vii. As a parting gift to reflect the fairness of the husband, to show that he
has no intention to leave her simply to make her suffer.
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viii. As a reward and acknowledgment of the benefits enjoyed and gained by
the husband from the love, affection, attention and contemplation given
by the wife during the subsistence of marriage.

WHO IS ENTITLED TO MUTCAH?

The general rule is that mutCah is payable in all cases of divorce. All scholars are
conquering on the view that mutcah is obligatory upon divorced women.
Conversely, Imam Malik and jurists of Maliki School are of the view that payment
of mut®ah is only commendable (sunat).

According to the jurists of Shafice School, it is obligatory for the husband who
divorces his wife to give mutCah, without considering the type of divorce, except
when the divorce takes place before consummation. The jurists of Maliki School
on the other hand viewed that the giving of mut€ah is not compulsory. The jurists
of Hanafi and Hanbali schools conditioned that mut€ah is obligatory in talaq al-
tafwid (Wahbah al-Zuhayliyy 1984: 320).

Women applying for khul® divorce are also entitled to mutCah. Nevertheless
there are exceptions to the general rule; when the divorce is on the instance of
wife, for example, because of the defect of the husband or it is a fasakh divorce,
mut®ah is no longer compulsory.

The generality of verses 236 and 241 of Surah al- Baqarah was restricted by
verse 237 of the Surah where Allah revealed that:
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Which means: "And if you divorce them before consummation but after a fixation
of a dower for them, then the half of the dower (is due to them) unless they remit
it or (the man's half) is remitted by him in whose hands is the marriage tie; and

(the remission of the man's half) is the nearest to righteousness. And do not
forget Liberality between yourselves. For Allah sees well in all that you do”.

The effect of this ayah according to al-Nawawi (n.d: 636) is that women divorced
before and after consummation of marriage are entitled to mutCah except for
women divorced before a consummation of marriage and where the dower have
been fixed, then they no longer possess the right to mut®ah because they are
already entitled to half of the fixed dower.

However, this view was disputed by Ibn Hazm Al- Zahiriyy (n.d: 236-237) who
debated that the effect of verse 237 is not to deny the right of a divorce woman
before the consummation of the marriage but after the fixation of the dower to
get mut®ah. It was indeed a confirmation of her right to get half of the dower as
well as the mut®ah.




According to Ibn Hazm, every woman has the right to mutCah regardless of the
circumstances of her marriage and its consummation.

The Syariah Court in Norbee v Ahmad Sanusi [1978] 1 JH 63 had this to say:
"MutCah is a gift authorized and made compulsory by syara' if the divorce was
not due to any cause by the wife or any defect on the part of the wife. Mut®ah is
not 8n/y payable in the case of talaq by the husband but also in the case of
khul*".

Section 56 of Selangor Islamic Family Law Enactment 1984 provides that;

"In addition to her right to apply for maintenance, a woman who has been
divorced without just cause by her husband may apply to the court for mutCah or
consolatory gift, and the court may, after hearing the parties and after being
satisfied that the woman has been divorced without just cause, order the
husband to pay such sum as may be fair and just according to Hukum Syara".

It is very unfortunate that the Enactment did not specify directly or indirectly the
categories of women entitled to claim for mutCah. It only explained the basis of
the obligation "when she is divorced without just cause" and the right of the court
to determine the amount to be paid by the husband. As far as the Selangor
Syariah Courts' reported cases in Jurnal Hukum are concerned, the status of a
divorce woman whether she had consummated the marriage or not, to determine
her entittement to mut®ah maintenance has never become a source of
contention.

AMOUNT OF MUTCAH AND THE MODE OF PAYMENT

Even though the duty to pay mutCah is explicitly and deliberately described in the
Quran, the rate and the fixed method to determine the amount was not expressly
provided. The minimum and maximum amount were not specified. Muslims are
given liberty to determine the amount based on the guidance contained in verse
236 of Surah al-Bagarah where the compensation shall be paid according to the
husbands' means or income/ earnings/wealth. The monetary value of mutCah
was not specified but was left indefinite to allow the parties to decide the amount
that match the means and standard of living of the divorced couple.

Al-Sharbiniyy (n.d: 241) said on the principle of deciding the amount of mut®ah in

his book Mughniyy al-Muhtaj:
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Which means: "Women who are divorced before consummation of marriage are
entitled to get mutCah if they are not entitled to half of the mahr, and it is similar
in the case of women who are divorced after consummation according to the
best opinion (qaw! al-azhar), where the separation is not caused by her and in
fact she has been divorced by talaq ... If the parties dispute as to the amount,
the judge should consider the matter based on the position of both parties, some
say it is based on the position of the husband and some say it is based on the
pasition of the wife".

The amount of mut®ah according to Shafice School shall not be less than 30
dirhams (Wahbah al-Zuhayliyy 1984:. 320). Maliki and Hanbali Schools hence
would consider the economic status of the husband in deciding the amount of
mutcah. If the husband is a wealthy man, the amount of mut®ah shall be for the
price of a slave and it shall be half of the amount for a poor husband (Wahbah
al-Zuhayliyy 1984: 321).

The Appeal Board in considering the case of Ningal v Jamal (1986) 6 JH 146
cited from [Canat al-Talibin:

"If both of them (the husband and wife) cannot agree on the amount of mutCah,
then the gadhi shall asses it according to her entitlement taking into account the
financial condition of the husband, descendant and character of the husband".

in fact, Section 56 of Selangor Islamic Family Law Enactment 1984 provides
that:

"The court may, after hearing the parties and after being satisfied that the
woman has been divorced without just cause, order the husband to pay such

m

sum as may be fair and just according to Hukum Syara"™.

This is again a very open provision. By virtue of this section, the court has power
to determine the amount based on the means of the husband. Nonetheless, the
uniformity of calculation method used cannot be assessed, as there were very
few reported cases in Jurnal Hukum on mut€ah maintenance in Selangor .

The court in deciding the amount will take into account the willingness and
consent of both parties, means and wealth of the husband but not the standard
of living of the wife. It is a well-known fact that decisions made by Syariah Courts
of other states are not binding to Syariah Courts of Selangor and they are merely
persuasive and are used as guides. In deciding cases noted in Table 1, the court
did not touch anything on the financial condition of the wife or the quality or
character of the wife. The two aspects were simply ignored.

The method of paying mutah to a woman as practised in Selangor are through
lump sum payment and by deferred payment or instalment. The judge will first
look into the ability of the husband to pay before allowing a husband to pay
mutCah by instalments.

1 Refer to Table 1, From 1980 to 2000 there were only two (2) mutcah cases reported in Jurnal Hukum.




i

_In the case of Tengku Anun Zahrah v Dato Dr Hussein (1980) 3 JH 125, the
~divorce was effected by the husband. The wife belonged to Pahang royal family
-~and with her support the husband became a successful businessman, and as
she was not guilty of nusyuz or any matrimonial offence, the court granted her
“claim to RM 25,200 of mut®ah. The court ordered the husband to settle the
amount within three months after the order was made. In assessing the
"consolatory gift" of amount to be paid by the husband, the court took into
account only the means of the husband and not the status of the wife. As
appeared in the report, the court made some comments on certain matters
including failure of the couple to observe and maintain their marriage, efforts
taken by the wife and her father to reconcile the parties, relation of the husband
with another woman whom he married after two months of divorce, the infidelity
of the husband and the grief and agony that wife had to suffer during the
subsistence of their marriage and especially the divorce. However, in granting
the amount claimed by the wife, the court did not make any direct reference to
his basis of judgement. Nonetheless it can be seen that the judge might have
taken into account the matters that he mentioned in his comments especially the
grief, agony and sorrow of the wife.

In an earlier case, Haji Abdul Rahim v Isngaton (1980) JH Vol. Il 264, the
husband was a poor immigrant who came from Indonesia. The marriage was the
second for both of them. Although the husband then managed to buy two pieces
of land, the court still considered that the husband was poor. However the
amount ordered to be paid to the wife was RM2,000, half of the amount claimed
by the wife who was a rich widow. The court only took into account the means of
the husband ignoring the status of the wife and the duration of the marriage,
which was 27 years. '

TABLE 1 : COMPARISON OF MUTCAH AMOUNT AWARDED TO DIVORCED
WOMEN IN SELANGOR FROM 1980- 2002 2

Means of Husband Duration of Wife's Financial | Amount of
Marriage condition Mutah

Haji Abdul Rahim v Isngaton

Poor, he came from Married in 1950, | Own some pieces

Indonesia, owns two divorced in 1977. | of agricultural RM2,000

pieces of land land, rich

Tengku Anun Zahrah v Dato Dr Hussein

Former Civil Servant, Married in 1973, |Not working,
businessman, rich divorced in 1979. |Belongs to Pahang | RM25,200
‘ royal family, rich

2 This comparison is based on reported cases in Jurnal Hukum and 2 unreported case.
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Amruhisham bin Md. Arsad v Zaleha Pamanin (unreported)

Self- employed earning | Married in 1992, | A clerk earning RM200
RM1,900 per month divorced in 2002 |RM1100 per month

Raja Nurzarina binti Raja Shaharuddin v Khairil bin Mohd Kamal (unreported)

Supervisor earning - = | Married in 1989, Customer Service
RM2,800 a month divorced in 2002. | Manager earning | RM3,000
‘ RM3,500 a month

Compare the amount of mutah awarded in the case of Haji Abdul Rahim v
Isngaton in 1980 and Amruhisham bin Md. Arsad v Zaleha Pamanin that took
place in 2002. There is certainly a big gap, RM1,800.00. Haji Abdul Rahim, who
was described as poor by the qadhi at that time, was married to a rich woman for
27 years while Amruhisyam who had a fixed income was married to Zaleha for
only 10 years. While the court considered only the means of the husband in the
earlier case, the recent case was incomprehensible otherwise the wife agreed to
it but that was not mentioned in the judgment.

WHEN CAN A DIVORCED WOMEN CLAIM FOR MUT°AH

Another question that arise is when can a woman claim for mut®ah? Can she
claim it immediately when applying for divorce or in the case where divorces are
affected by the husband can the court determine the amount of mut®ah to be
paid when confirming or allowing a divorce? Does the court have to wait until the
end of Ciddah period before making any order? Or should the court make an
order immediately after allowing the husband to pronounce divorce but order to
hold the payment until the divorce becomes final or after the end of the Ciddah
period? Again, this matter has never been discussed in detail in the court.

Either a wife is divorced by talag ba'in or talaq rajCi, or if the divorce couple
resume the conjugal relationship (rujuC), she is entitied to mut®ah (al- Ramliyy
1938: 358). This is view acceptable and appropriate because women must be
allowed to claim for mutcah immediately after divorce without having to wait for
the Ciddah period for the divorce to become final. This is based on the argument
that instantaneously after a talaq is pronounced; the possible appalling
consequence will surface. The damage is done the moment the woman is
divorced and it is unfair to make her waiting for sometime before she could claim
or before the amount could be determined because the right to mut®ah emerges
right away after the husband pronounces a talaq.

Furthermore, it has been a practise in the Syariah Court to allow claim for
mutCah concurrently with Ciddah maintenance as in the case of Tengku Anun
Zahrah v Dato Dr Hussein (1980) 3 JH 125, Haji Abdul Rahim v Isngaton (1980)
JH Jid Il 64, Jinah bt Ahmad v Abdul Aziz (1987) 6 JH 344 and Rokiah v
Mohamed Idris (1989) 7 JH 111. Thus it can be concluded that a divorced wife
can claim mut®ah subsequently after the pronouncement of talaq.




In the modern application where both parties failed to agree on the amount to be
paid, the court shall have power to determine the amount which it thinks fit and
just but to determine it will take some time. Therefore an application for a divorce
by a husband should be accompanied with a declaration of his willingness to pay
certain amount of mut®ah. In the case of divorce application made by a wife she
must claim the amount of mut€ah straight away. Even though the divorce
application form under Section 47 of the Enactment requires applicant to state
her claim against the husband or his willingness to pay certain amount of
mut®ah, most applicants failed to do so. The specific component is left blank.
This is either because they are ignorant of their rights or responsibilities or the
women in failing to do so are reflecting their intention not to claim because they
desperately want to divorce and fear that the claim might delay the process.

ENFORCEMENT OF MUTCAH

The decision to pay mutCah to the wife granted by the court is meaningless until
it is enforced. If the husband fails to comply with the order of the court to pay
mut®ah, the wife may lodge a report to the Religious Enforcement Officer. If the
husband still refuses, the wife can file a claim in court for enforcement order. The
law plays its role in order to secure enforcement of the judgment. According to
Section 106 of the Enactment, the court has power to set aside and prevent
dispositions of property intended to defeat claims to maintenance. This provision
applies to claims for mutah, which is "...an order ...made under Section 56..."
as mentioned in Section 106 (1) (b). Therefore a husband cannot dispose his
property with the intention to reduce his means to avoid paying mutCah to hjs
former wife. If the disposition has been made the court may order revocation *,
and if it is intended to Ee made, the court has power to grant injunction
preventing the disposition ™ .

Section 106 (3) of the Enactment further provides that any failure to comply with
an order made under Section 106 shall be punishable as a contempt of court. By
virtue of Section 220 (2) of the Syariah Civil Procedure Code Enactment
(Selangor) 1991, in the act of contempt, the court shall serve notice to show
cause why he should not be committed to the civil prison or fine. The notice shall
be served personally. If the court finds necessary, an order imposing a fine may
be enforced by order for executions or by commitment ¥. Ordinarily, the order by
execution shall be issued in the first place . If the husband withdraws his
contempt by complying with the order to pay mut“ah, the court may suspend,
vacate or vary the order made by way of punishment for contempt of court ‘.

BRIEF STUDY MADE TO 100 UNREPORTED CASES IN SHAH ALAM SYARIAH COURT

The writer had the opportunity to study files of unreported divorce cases in
Syariah Court Shah Alam for the year 2002 and had chose 100 files at random.
From the 100 files, 35 were application of divorce made by women and another
65 were application made by the husbands.

3 Section 106 (i) of the Enactment.
4 Section 106 (ii) of the Enactment. <
5 Section 221 of the Syariah Civil Procedure Code 19% W
6 Ibid. L N
7 Section 222 of the Code. ,:,5 o
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Please note that the application varies, including eleven (11) cases of fasakh
Lpllcatlon by the wife under Section 52 of the Enactment, ten (10) cases of
a-lig (Section 50) application by the wife and 14 cases applied by the wife
requmng the court to confirm the pronouncement of talag made by the husband
outside the court and without court's permission. Application of divorce made by
the husbands includes application to the court to certify pronouncement of talag

made by the husband outside the court, ta®lig and under Section 47. The results
of the study are as follows:

i. Application Made by Wives

a. Out of 35 applications made, syarie lawyers represented only 20
applicants or 57%.
b. Only eight (8) applicants claim for mutCah. It is not known why the other

applicants qualified to claim for mutah did not do so. We can assume
that for those who were unrepresented, they are ignorant of their right;
for those who were hiring syarie lawyers, they do not bother to claim
because they want to claim it at later time.

C. MutCah amount claimed is very minimum compared to the duration of
marriage, responsibility and sufferings of the wives.

d. From the eight (8) claiming for mutCah, only five (5) were granted or
awarded mutCah. These are applicants represented by syarie lawyers.

e. The other three (3) were not represented, even though they did claim for

mut®ah, the matter was not mentioned during the trial. However the
reason for the failure to bring it up during trial were not specified in the
file. Two presumptions can be constructed; the applicant changed her
mind and plan not to claim or, this may be due to the failure of the woman
to bring it up. It is the practice in Selangor Syariah Court that the court
will grant maintenance as applied by the wife. It is not the duty of the
court to notify or remind the parties of their rights. The court plays a role
as a mere adjudicator and is excluded from the argument between the
parties. In other words, the judge sitting for the trial should not bring up
the matter, even though the applicant did not raise the claim owing to her
negligent and lack of knowledge. The judge has no power to remind the
applicant of her rights to claim for mut®ah before allowing thedivorce.

ii. Application Made by Husbands

a. Out of 65, syarie lawyers represented 40 applicants or 61.5%.

b. From the 65 applications made, 55 or 85% were divorce without just
cause.

C. However, only 23 applicants or 42% specified the willingness of the

husbands to paycertain amount of mutCah.
d. The amounts offered were very low compared to their means.




However only 12 cases were decided with finalized amount of mutCah to
be paid. The rest of cases needed separate trial to finalize the amount.
For those who did not specify the amount, even though the court
confirmed talaq pronounced outside the court, comments of the judges
regarding payment of mut€ah were not found in the judge's notes in the
files.

CONCLUSIONS

vi.

vii.

viii.

Xi.

xii.

Selangor Islamic Family Law Enactment 1984 bestows the right to
mut®ah to women divorce without just cause but it was discussed
comprehensibly and this had caused diverse decisions regarding amount
of mut®ah awarded.

Clear and conscience guidance are provided in Islam where each and
every facet of marriage and divorce are dealt with.

Islam does not abandon or oppress women upon divorce but the lack of
knowledge on her rights had caused difficulties to women.

Women applying for khulc are also entitled to mut®ah

The divine guidance of paying mutcah has made both spouses
honourable.

Divorce and the question of mutcah settlement to the wife is a sensitive
issue that should be tackled cautiously in order to guarantee amicable
resolution between spouses.

A divorce is a transitional period and the Islamic Law had provided
means and ways to help women to adjust themselves during this period.
The right of women to mut®ah must be highlighted and it is our duty to
educate women of their rights following a divorce. Women must be made
aware of the importance to claim their rights.

Women applying for divorce should apply for mutcah as well, since the
court has no power to notify the parties of their rights. The court will grant
maintenance as applied by the parties.

Provision of the Selangor Islamic Family Law Enactment 1984 is
sufficient to guarantee and to protect women's' right to mut€ah.

The claim for mut®ah by a woman from her ex-husband shall not be
perceived as a selfish action and she shall not be accused for being
materialistic because mutCah is a right conferred by Islam and is indeed
a mean to guarantee her status in the society.

Syariah judges must be proactive in discharging their duty and assuming
their functions to ensure that justice is not only done but also seen to be
done.
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INTRODUCTION

Since the beginning, legal theory has concerned itself with the establishment of
principles and precepts that govern the procedure of legal interpretation, from the
initial stages of the judicial reasoning down to the promulgation of ruling and their
implementation.

The function of interpretation is to discover the intention of the Lawmaker of the
matter. Therefore, interpretation is primarily concerned with the discovery of that
which is not self-evident. The objective of interpretation is to ascertain the
intention of the Lawmaker with regard to what has been left unexpressed as a
matter of necessary interference from the surrounding circumstances.
Sometimes, the textual sources did not provides a detailed guidelines in which to
derive the law, then the role of interpretation is important to determine the law.

In Islamic law, the role of litihad undoubtedly important in order to meet new
problems. But some of the jurists contended that the role of /jtihad had ended
and we have to follow the rule that has been stated. An explanation given to this
trend is that a point had been reached at which all essential question of law had
been thoroughly discussed and further deliberation was deemed unnecessary.

However, some of jurists opined that the gate of /jtihad never closed since it is
the on going process to suit modern changes. For example, according to the
words of Weiss (1978: 208), "the closing of the gate of ljtihad and the general
shift to Taglid was more an accident of history than a requirement of theory". It
means that there is a need to exercise ljtihad in order to suit the modern
circumstances, if there is an imitation, then it is only accidentally.

In Common law, man-made law and legislation are related to one another within
a philosophy of law. Parliament makes law and it is the duty of the courts to give
effect to them if properly enacted. While courts may rule that a particular statute
or section is invalid for various reasons such as unconstitutionality, they cannot
say, "we shall change this Act because it is not appropriate”. That function
belongs to Parliament (Wu Min Aun 1990: 120). So as in Islamic law, the
Lawmaker is Allah s.w.t and the sacred text (Quran) is legislated due to His
intention whereas Sunnah of the Prophet Muhammad is enacted due to the
Prophet's intention. Therefore, ulama of Usul Figh, in making any ljtihad, they are
duty bound to be guided by Quran and Sunnah.




DEFINITION OF IJTIHAD

ljtihad is defined literally as striving, exerting, self-endeavor or making an effort
to deduce a principle and exerting oneself to the utmost. While legally it refers to
the striving of the jurists to the point of mental exhaustion to derive principles
and rules of law from evidence found in the sacred texts of sources (Codd 1999:
115). However, it has also been described as a rethinking (Rahman 1962: 12) or
most commonly, as independent reasoning.

It is an activity, a struggle and a process to discover the law from the texts and to
apply it to the facts awaiting decisions. The jurist stay as close to the meaning of
the texts as is possible. The purpose is to discover the true intent of the
Lawmaker. ‘

In jurisprudential sense, the meaning of /jtihad is exercising of one's opinion or
judgment. It means that in a case where the Divine dicta is absent or implicit,
one should see what would be more acceptable to one's intelligence and taste,
or nearer to truth and justice, or analogous to other Islamic laws and to adopt it
for his judgment (Mutahhari 2002: 2).

BASIS OF IJTIHAD

litihad is the most important source of Islamic law next to the Quran and
Sunnah. The main difference between jjtihad and the revealed sources of the
shariah lies in the fact that jjtihad is a continuous process of development
whereas divine revelation and Prophetic legislation have discontinued with the
demise of the Prophet.

The role of jitihad had been recognized in the Quran and Sunnah for example in

Surah Al-Ankabut 69: Yoo . .
Which means, "And those whose strive in Our (cause) We will certainly guide
them to Our Paths. For verily God is with those who do right".

This ayat clearly allowed the foundation of the principle of /jtihad to meet the
growing of legal ruling in the future. It is because Quran only provides basic
principles and few details legal provisions, but mostly it needs elucidation and
elaboration of those matters. This process of inference is intended to meet the
diverse needs of ever growing life in the developing society in the future. By this
inference and logical deduction, then all future problem of human society could
be solved by evolving guiding rules.
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Another surah which encourages to search a knowledge so as to arrive at sound
decisions, can be seen in Surah An-Nisa' 83:
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Which means, "And when there comes to them tidings of safety or fear, they
spread all around, whereas if they had referred it to the Prophet and to such

other persons as are -in authority those among them who can search out of
knowledge of it, would have known it".

The term used in this verse is 'to such other persons as are in authority' or ulul
amri in Arabic means that men who are in authority, or who are in a position to
search out the knowledge. The Quran, while thus encouraging the process of
iftihad, indicates that the function should be carried out by the Prophet and by
ulul amr or men in authority, power, wisdom and understanding.

The famous and well-known hadith, where Muaz bin Jabal has been appointed
as the Governor of Yemen; The Prophet asked him:

"O Muaz, by what rule would you be guided?" He replied, "By the Law of the
Quran". "But if you find no direction therein?" asked the Prophet. "Then | will act
according to the Sunnah of the Prophet”, replied Muaz "But what if that also does
not help?" he was again asked. "Then | will exercise my judgment and act
accordingly”" He replied it. The Prophet raised his hands in satisfaction and
thankfulness to God and uttered, 'Praise be to Allah, who guides the Messenger
of His Apostle as He pleases”.

This hadis shows the approval of the principle of jitihad by the Prophet. This is
involving the exercise of one's own judgment when there are no specific
directions in the Quran or the Sunnah. It further shows that during the Prophet
time, the companions were aware of the principle of jjtihad and it was freely
resorted to when necessary in order to meet new circumstances. Subsequently,
companions followed the principle of jjtihad in order to meet the changes of time
and society and it was proved to be successful.

PROCEDURE OF JTIHAD

Since jjtihad occurs in a various forms such as Quran, Sunnah, qiyas, istihsan,
maslahah, custom (urf), etc, each of this is regulated by its own rules. There is, in
other words, no uniform procedure for jjtihad as such.

From the viewpoint of the procedure that it employs, iftihad may occur in any of
the following four varieties. First in the form of a juridical analogy, which is found
on an effective course. The second variety of jjtihad consists of a probability
without the presence of any effective course, such as practicing jitihad in regards
to ascertaining the time of solat or the direction of giblah. The third typé of jjtihad
consists of the interpretation of the source materials and the deduction of ahkam
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from existing evidence. This type of jjfihad is called explanatory ijtihad, which
takes priority over the analogicai jjtitiad. The last type of jjtihad referred to as
ijtihad istislahi which is based on masiahah and seeks to deduce the ahkam in
pursuance of the shariah, which may take the form of istis/ah, juristic preference,
the obstruction of means, etc. Imam Shafii however, accepts only the first type,
namely analogical ijtihad but to the majority of ulama, ijtihad is not confined to
analogical deduction and may take the form of any of the foregoing varieties
(Kassab 1984: 24)

As far as sources of law are concerned, Quran ranks in priority and followed by
the Sunnah. When the matters are silence both under the revealed sources of
law then the rule of interpretation plays an important role. Accordingly, ijtihad is
also accounted as one of the sources of Islamic legislation, like the Quran and
Sunnah, although not as a source parallel to these two. As long as a rule is to be
found in the Quran and the Sunnah, the need for ijjtihad does not arise.

THE NEED AND JUSTIFICATION OF IJTIHAD IN MODERN TIMES

The role of jjtihad cannot be denied due to changes in the society and
circumstances. A new role has to be formulated in order to meet a modern era in
which the need and justification of jjtihad in the modern times is very important.

Mohd Abduh had advocated the need for fresh reinterpretation of the principles
found in the divine revelation as the basis of the legal reforms. He also argued
the jjtihad was not only the right of modern day jurists but the only way to which
Islam could adapt itself to the needs of today's society (Codd 1999: 121).

The role of jjitihad can be seen during the time of Caliph Umar and Ali practiced
the ijtihad even in the presence of a clear Quranic and Sunnah injunctions. So,
in the modern times, jjtihad is used in a largely peripheral manner and cannot be
used in any other way unless there is a complete overhaul of the legal system.
Therefore, to be reused properly within a new Islamic framework to effect
modern legal reform, then jjtihad will have to be modified.

In order to implement ijtihad in the modern time, then it must be freed from the
limitation imposed on it previously (Codd 1999: 129). The example of the
limitation is that the requirement of the mujtahid itself, which is quite impossible,
and hardly be found especially in the modern times.

QUALIFICATIONS OF MUJTAHID

Interpretation will be reliable only of those who engage themselves in inquiry and
investigation, having deep knowledge and insight in legal matters supported by
technical expertise in determining the meaning, import and applicability of a
- particular injunction. The interpreters must have an ability to understand worldly
affairs as well as public policy. This can be referred to Surah A! - ~*iya’' 78-79.




So, it is clear from the above statement that not everybody is qualified to form a
valid jjtihad but only certain people who had fulfilled all the requirements to be a
mujtahid.

Weiss in his article said that "if every man was a mujtahid, there would be no law
in the ordinary sense; every man would be law unto himself. The implications,
which this would have ‘for society, can hardly be comprehended. Therefore, it is
in the interest of social stability that not all choose to acquire the qualifications
which are prerequisites of jjtihad” (Al-Amini 1986: 207).

The mujtahid should have knowledge of the Quran and Hadith, he should be
able to distinguish the nasikh from the mansukh, the amm from the khass, the
mujmal from the mubayyan and the muhkam from the mutashabih. He should be
familiar with the Quranic vocabulary and terminology, know the circumstances in
which a particular verse was revealed and have knowledge of the successive
generations of narrators and transmitters of hadith. He should also be able to
reconcile the apparently conflicting traditions. In addition to all that, he should
practice jjtihad and exercise his personal judgment in particular case.

It seems that these qualifications in certain aspects are very good, where they
are very experts in Islamic jurisprudence and Islamic laws and they can answer
all the questions raised to them. But on the other hand, these qualifications
hardly to achieve at the present times. But, indeed, they should be able to know
all the related fields of the Quran and Sunnah.

According to al-Shawkaniyy, one who attempted to conduct ijtihad had to acquire
a certain degree of knowledge and other requirements;

1. Who master all requirements for general ijtihad.

2. Who are self sufficient to understand the sources.

3. Who know the reference of the shariah.

4. Who specialized in a certain branch of non-religious sciences yet attempting to
understand the shariah.

He had made relatively easy and possible the requirement for mujtahid since he
is the most radical among his contemporary informers towards the reopen "the
closing of the door of jjtihad". Some Maliki, Hanbali and Zahiri ulama also held
the view that when a person is learned in a particular area of the shariah he may
practice ijtihad in that area only. This would be no way violating any of the
accepted principles of jjtihad (Badran 1984: 486).

Some observers have suggested that the practice of jjftihad was abandoned
partly because the qualifications required for its practice were made so
immaculate and rigorous and were set so high that they were humanly
impossible of fulfilment (Kassab 1984: 38). This is however an implausible
supposition which has been advanced mainly by the proponents of taglid with a
view to discourage the practice of jitihad.

A




As for the actual conditions, some wulama has aptly observed that the
gualifications required of a mujtahid would seem to be extremely moderate and
there can be no warrant for supposing that men of the present day are unfitted to
acquire such qualifications.

INSTRUMENTS OF IJTIHAD
In The Form Of Juridical Analogy

Qiyas

If new cases occurred which were not provided in the Quran, the Sunnah or the
consensus of opinion, the jurists found them compelled, in seeking solutions to
have recourse to reason, logic and opinion for example, applying Qiyas.
However, they were not entirely free or unrestrained for they had to adhere to
scientific rules and premise which they classified in a new category known as
analogy.

The jurists derived this new source from the fundamental judicial premise that all
rules are based upon objectives and interest and those objectives and interests
are the causes for the rules. Hence from the rules they deduced their causes.
Having done so in reference to any particular problem, they were able to apply
the same rule to another problem whenever the cause for both was identical
(Ziadeh 1987 :79).

A case in point is the prohibition of seeking marriage with a woman already
engaged to another person. The prohibition is derived from the hadith of Prophet;
"Do not ask for a woman in marriage when another muslim has already done so".
The ratio decidendi of this prohibition lies in the fact that this would violate the
brotherhood and unity among fellow Muslims. This rule can simply be applied to
other similar contract such as sale of property, hire purchase, rent, etc.

In The Form Of Interpretation Of The Source Materials

1. Quran

The Quran is the first and important sources of Islamic law. If the Quran proves
something, it is considered binding. The related Quranic verse (Al-Nahl: 43)
provides the authority to pursue ijtihad and contemplated the existence of
learned man at all times. As far as Quran is concerned, its authenticity is
unquestioned. What is expressed in the Quran is the expression of the absolute
authority of God. But it is fairly clear that the Quran, which is essentially a
religiomoral scripture, does not provide comprehensive provision for the
formation and the development of the shariah. The Quran only supplied
elementary rules for few cases (Hidayatullah 1975: 75).
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So we may say that Quran only provides general principles and only a few of
normative verses, which, of course, need to be interpreted especially due to
changes of the society of the modern times. In other words, it must be
interpreted in the light of modern ages. Therefore the Quran contains a
significant number of verses with legal bearing. It is these verses, which provide
Muslims raw material out of which legal elaboration, were made and around
which their legal speculation remained focused. For example, the Quranic verse,
which needs further elaboration as follows:
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"Prohibited to you (for marriage) your mothers, daughters". Al-Nisa": 23.

It is unanimously agreed that marriage with one's mother and daughter is
prohibited. However, the word "daughter" could be taken for its literal meaning
which would be a female child born to a person either through marriage or zina.
Judicially, the word daughter can only mean a legitimate daughter. Jurists had
exercised ijtihad to come to the own conclusion. For example, Hanafi stated that
this prohibition applies to both legitimate and illegitimate daughters, whereas
Shafii opined that this prohibition only applies to legitimate daughters. Even the
child born out of wedlock, but the father of the child stills the same man and
considers the father of the child then, he cannot be permitted to marry his own
child.

2. Sunnah

Traditional theory is that Sunnah confirms the Quran, assists in its interpretation
or fill in the lacunae. The Sunnah is the second most important source of Islamic
law. Besides getting proof of continuous jitihad in hadith, the Sunnah itself
according to Al-Farugi needs jjtihad. For example, where the rulings of Sunnah
were changed in order to reflects the changes of circumstances. The Prophet
had granted the right to attend the mosque for congregational prayer. Due to
change of circumstances, however, Aishah later changed this ruling as she
concluded "had the Messenger of God observed what was happening to woman,
he would have forbidden them from attending the mosque” (Al-Ghazaliyy: 48).

In The Form Of A Probability Without The Presence Of Any Effective
Course

Custom

Custom is defined by some jurists as recurring practices, which are acceptable to
the people of sound nature. Thus, the legal theory of Islam, on the whole, does
not recognize custom as an independent or formal source of law. But the ulama
accepted the authority of general usage, satisfying the juristic standards, for the
purposes of interpretation and application of legal rules dealing with worldly
affairs. They admitted a limited contribution of custom in the growth of law. The
mainspring of this growth was however, the interpreter (mujtahid) (Santillana
1931: 307). No custom; whatever is the degree of its utility therefore, became
law ir any judicial sense unless it was authoritatively recognized.




In order to constitute a valid basis for legal decisions, customs must be sound
and reasonable. It has been accepted as a binding authority and been accepted
in order to solve contemporary problems.

In Malaysia, the most popular custom, which has been recognized and enacted
by Islamic law via the instrument of jjtihad, is jointly acquired property. It was
defined as property acquired during the subsistence of a marriage by a husband
and wife out of their joint resources or by their joint effort (Mat 1985: 92). A claim
over the jointly acquired property often arises from divorce or from the death of
either husband or wife. It is clear cut evident that there is no specific provision
under Islamic law concerning the said property and yet, the claim of jointly
acquired property has been practiced in courts and judicial decisions on the
claim are mainly based on custom.

It is to be noted that most of the states in Malaysia have special provisions
concerning JAP. For instance, section 58 of the Selangor Islamic Family Law
Enactment No. 4 of 1984 provides to order the division between the parties
(husband and wife) of any assets acquired by them during the marriage by their
joint efforts.

In the case of Hajah Lijah bt. Jamal V. Fatimah bt. Mat Diah, (1956) 16 MLJ 63,
Briggs J, says that since there is a clear recognition on jointly acquired property
in many states and courts, thus, any regulation concerning jointly acquired
property is to be part of the personal law in the state. Tun Salleh Abbas in his
judgment in the case of Boto' bt. Taha v. Jaafar bin Muhamed, (1985) 2 MLJ 98
also says that jointly acquired property is a custom practiced by the Malays
Muslim. Thus, since custom has been recognized as a basis of law, ijtihad has
been made in determining the validity of jointly acquired property under Islamic
law in Malaysia.

In The Form Of Deducing Hukum In Pursuance Of The Purpose Of Shariah
1. Maslahah

According to Al-Ghazali, masfahah consists of consideration which secure a
benefit and prevent a harm but harmonious with the objective of shariah, that is
to protect five values; Religion, life, lineage, intellect and property. The
usefulness of this principle of law in contemporary issues is beyond doubt since
both Quran and Sunnah do not textually cover current issues.

The Islamic Religious Council of Johore, issued a fatwa, effective as of 13
November 2001, which requires mandatory HIV/AIDS blood test for prospective
Muslim couples prior to registration of marriage. Reports indicate that the fatwa
was under consideration over a period of months prior to its eventual approval
and implementation. Upon announcing its proposed implementation, the Menteri




Besar of Johore made a brief statement in which he said that the fatwa was
taken in accordance with the principle of syara' in Islam, which safeguards
religion, life, property, intellect and lineage. Fatwa can become the binding law if
the Islamic Religious Council submits it to the legislative authority for ratification,
either by Parliament or the state legisiature as may be the case (Kamali 2001:
116).

The shariah doctrine of maslahah entitles the political authority and those in
charge of the community affairs, the ulul amr to make decisions, enacts
legislation and issue fatwa, which are designed to secure the public welfare. It is
the Islamic duty of the government to promote and advance the maslahah of the
people. maslahah as such is an important goal and philosophy of Islamic
government.

2. Istihsan

The jurist who resorts to istihsan may find the law to be either too general or too
specific and inflexible. In both cases, istihsan may offer a means of avoiding
hardship and solution, which is harmonious with the higher objectives of the
shariah. For example, the ruling of Saydina Umar, where during famine he was
not enforce a hadd penalty of the amputation of the hand for theft. Saydina Umar
had departed from existing law in order to preserve public interest and justice.

Istihsan enable a choice between alternative solutions, it contemplates the
relatives merit, and demerits of each of the alternatives. In this sense, istihsan
offers considerable potential for innovation and for imaginative solutions to legal
problems. The question is istihsan is not merely to find a solution to a particular
problem but to find a better solution, which is already, exists.

Generally speaking, the scientific and medical advancement primarily aim at the
preservation of some benefit in Islam especially in the area of biomedical
technology. For example, the donation of human body organs in its contemporary
state are not textually covered by Quran and Sunnah and is the new issue which
the ancient jurists not dealt with. It is agreed among the jurists that the basic rule
is the forbidding of the utilization and exploitation of the parts of the human body,
either because of its dignity or value or because no legitimate use can be made
of the parts. This prohibits the donations of human body organs. This is based on
Surah An-Nisa' 29-30, Allah says:

Loy oKt 2157 b1 0} (St 1 5kas ¥ 5
Which means, "Nor kill (destroy) yourselves, for verily God had been to you most
merciful".




| The Prophet also said:
"The breaking of the dead's person bone is just like the breaking of his bone
~ while alive”.

" On the other hand, as a result of the advancement in this medical issue, there is
need for a new ruling.. The recognition of the jurists right to exercise istihsan in
donation of human body organs as a result of scientific advancement requires
departure from the principle by allowing the donation to prevail over such
prohibition. Therefore, based on the right of the jurists to exercise istihsan, that is
to choose the least of the two harms in order to reject the worst of the two, the
donation of human organ is permitted.

FATWA MAKING PROCEDURE IN MALAYSIA

Fatwa means a response given by a qualified person who expounds the ruling of
shariah on a particular issue that is put to him by a person or a group of persons.
Fatwa also can be defined as a formal legal opinion given by a Mufti in an
answer to a question submitted to him either by a judge or private individual
(Ishak 1981: 9).

Fatwa is often used synonymously with ijtihad, both of which involve intellectual
effort of a qualified scholar to provide shariah-based responses to real issues.
Fatwa or ijtihad that is based on interpretation and personal opinion of the mufti
is normally not binding on anyone unless and until it is published in the States's
gazette. The important element in fatwa is that it always involves a question and
an answer to a new case, but if a hukum is issued without any query, it is not
called fatwa but a mere ijtihad.

In Malaysia, Fatwa Committee of every state is established under the respective
States' Administration of Islamic Law enactments. The Committee shall consists
of the Mufti, Deputy Mufti, two members of the Majlis nominated by the Majlis,
not less than two fit and proper persons to be appointed by the Majlis and an
officer of the Islamic Religious Department of the particular states to be
appointed by the Majlis, who shall be the secretary.

Whenever the mufti proposes to make a fatwa he shall call for a meeting of the
Committee for the purpose of discussing the proposed fatwa. Before the mufti
makes fatwa, he may cause such studies or research to be conducted as he may
direct and a working paper prepared.

In issuing any fatwa or certifying any opinion, the mufti shall ordinarily follow the
accepted views of mazhab Shafii. However, if the mufti considers that following
the view of the mazhab Shafii will lead to a situation, which is repugnant to public
interest, the mufti may follow the accepted views of mazhab Hanafi, Maliki or
Hanbali. For example, the use of local currency to replace the use of rice in zakat
fitrah payment is in accordance with the opinion of mazhab Hanafi (Shuaib 2002
:273).




If the mufti considers that none of the accepted views of the four mazhab may be
followed without leading to a situation which is repugnant to public interest, the
mufti may then resolve a question according to his own judgment without being
bound by the accepted views of any of the four mazhab.

The mufti shall make and publish in the Gazette, a fatwa on any unsettled
question relating to Islamic law on the direction of the Yang diPertuan Agong or
may be he do so on his own initiative or on the request of any person made by a
letter addressed to a mufti. Upon publication in the Gazette, a fatwa shall be
binding on every muslim residents in the particular state as dictate of his religion
and it shall be the muslims’ duty to uphold the fatwa unless he is permitted by
Islamic law to depart from the fatwa because of personal observance, belief or
opinion.

A fatwa shall also be recognized by all syariah courts in the particular states as
authoritative of all matters laid down but not civil courts. However, once the civil
courts call it, it should be observed and respected.

PROBLEM

There are certain qualifications to be fulfilled before the person can be called as
mujtahid. For example, he must possess the knowledge of the sources of the
shariah, knowledge in Arabic, familiarized with the customs of the society and
the most important is that ability to formulate independent opinion and judgment.
But the reality remained inclusive and hardly any mujtahid volunteered openly to
declare him upon attaining this rank. Identification of mujtahid by others has
often occurred long after and demise of the scholars concerned. There were
specific procedure designing for the purpose other than the general recognition
of the ability and competence of individual scholars by the ulama and community
at large.

Another problem faced at present is that despite the door of jjtihad having been
declares widely open, but still we fail to detect any movement towards the
regeneration of jjtihad. There are opinions also which stated that qualification of
mujtahid is heavy and exacting. According to some scholars, this is another
taglid-oriented assertion by those who wished to bring jjtihad to be closed.

Free development of the law was already existed. Rigidity was greatly increased
by the development of the doctrine of the closing of the gate of independent
reasoning. The jurists were restricted to the interpretation of the authoritative
manuals of the schools, which generally were books written not by ancient
masters of the schools but by the comparatively late scholars. In theory,
therefore Islamic jurists since then have been mere imitators and copyists. In
practice, of course, the development of the law has not stood still although it
was, no doubt, slowed (Liebesny 1964: 18).
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SUGGESTION

The contention made is not true since the qualifications were not excessive and
were fulfilled frequently. Furthermore, the uncertainties surrounding jjtihad have
in modern times been exacerbated by the spread of secularism and the fact that
the state has become the sole law making authority in its own territorial domain.
Assuming that mujtahid has been recognized, and then it should be possible to
devise a procedure, which would integrate ijtihad in the legislation processes of
government.

Universities and legal professions in many Muslim countries are engaged in
training lawyers and barristers in modern law streams, then these are their duties
to institute an effective program of training for the prospective mujtahid. Abdul
Wahab Khallaf suggests that the government in every Muslim country should
specify certain conditions for attaining to the rank of mujtahid and this contingent
upon obtaining a recognized certificate, which would enable the government to
identify the mujtahid and to verify their views when the occasion so requires
(Khallaf 1978 :49-50).

Furthermore, in order to make jjtihad viable propositions, ijtihad in modern times
needs to be collective endeavor so as to combine the skill and contribution
(which involves scholars of syariah and experts in a various discipline). This is
because acquiring a total mastery of all relevant skills that are important to
contemporary society is difficult for the individual to attain.

The view for collective ijtihad is mainly supported by Mohd Igbal (1982: 174) in
his work "Reconstruction of Religion Thought in Islam” that the power to carry
out jjtihad and ijma’ should be rested in the Muslim legislative assembly. There
are suggestion also in support of the institutionalization of both jjma’ and ijtihad
within the fabric of modern government.

ljtihad in the past has been related to the juristic concept and remain preserving
of the mujtahid. So ijtihad in the sense of self-exertion is a method of finding
solutions to new issues in light of the guidance of wahyu. Scholars of shariah as
well as experts in other disciplines must exercise so wider propositions and they
must acquire mastery of the ruler data, especially in the Quran and Sunnah
pertaining to his subject.

According to Coulson (Layish 1987: 225) there can be no doubt that the review
of the existing commercial laws imported from the west in the light of the basis
principles of the textual sources will eventually lead to a genuine Islamic law of
contracts and commerce that will give shariah legitimacy to the principle of
contractual freedom.




There is evident that few Islamic countries where the shariah still holds nearly
uninhabited and even in those countries, the states of the Arabian Peninsula and
Afghanistan, some reforms have taken place and further reforms are planned.

The enactment of modern codes and statutes is not enough, so this is the task of
the court to adjust the new enactment to practical needs. If the courts, as has
been the case occasionally, are too literal and strict in their interpretation and
allow formalism to stifle and search for truth and the equitable application of legal
rules, the law is likely to remain alien and often bewildering to the people at
large.

Important in this connection is the publication of important decision, particularly
of the highest tribunals, which many of the countries discussed are undertaking
and which can serve as guidance to the lower courts even where there is no rule
of stare decisions. In order to serve rapidly changing social, economic and
political conditions and new systems will, however also have to preserve
flexibility.
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INTRODUCTION

The long desire to live like other normal individuals conquered their hearts forcing
them to decide and opt to undergo the operation. Surely the Bijani twins have
captured and touched our hearts with their dreams, which was nothing but a
gambling game. Nothing was certain nor sure, but they still decided to go on
even when the hope promised was very slight. However, God Al Mighty knew
what was best for them. Thus, 8th. July 2003 was the last day they lived and saw
each other even only through a mirror.

The Iranian conjoined twins did not make it after a long exhaustive 52 hours
operation. Still, their names will always remain in our thoughts. Their death
caused many controversies especially from the ethical perspective. Indeed they
had consented to the operation but didn't the doctors knew better since the
results were correctly predicted? Mixed feelings of regret, anger, and sadness
filled the air when the news of their death broke out. The Bijani twins died from
massive blood loss during the operation, despite all precautions and efforts
carried out by the surgical team to reroute the shared vein that drained blood
from their brains to their hearts.

Even though the death of the Bijani twins has been for some time, controversies
and debatable issues on them still go on. Some question whether the twins
actually gave a valid informed consent to undergo such a high-risk operation or
not? To what extent can a patient be subjected to the risk of death in order to
have a better life and also how far can a patient be treated as authoritative in
deciding what is best for their lives?

DEFINATION OF "INFORMED CONSENT"

"Informed Consent" is a term, which is used, in contemporary legal discussions
about consent in medical practice. Consent requires elements of receiving and
understanding information. Consent to any proposed treatment can be obtained
only after adequate disclosure is provided (Donald J. Palmisano 2003). This
includes the patient understanding the nature of the treatment and procedures to




be undertaken, the benefits and risks of treatment, alternative treatments
available and the expected result or outcome if the treatment fails (Dialog
Medical iMed Consent LLC 2003).

The Webster's Dictionary defines "Informed Consent" as "A patient's consent to a
medical or surgical procedure or to participation in a clinical study after being
properly advised of the relevant medical facts and risks involved". The purpose
for obtaining informed Consent is to promote autonomy in making medical
decisions (Robert Hartman 2003: 1). The American Medical Association
Encyclopedia of Medicine (1993) states that a patient must be fully informed and
aware of the information provided and presented which includes both rare and
common effects.

THE NATURE OF "INFORMED CONSENT"

Obtaining consent is the responsibility of the medical practitioners before they
proceed with any treatment or medication on their patients (Arthur et.al 1991:
63). Not only that it protects the doctors and medical practitioners from any law
suit but it also benefits the patients because they will be knowledgeable and well
alert about the proposed treatment, inherent risks and consequences that might
take place during and post treatment. Even though this duty is placed on the
shoulders of medical practitioners which includes providing factual information
and appropriate assurance on the management of their patients' medical
problems, they still have certain discretionary powers to decide the extent of
suitable and sufficient information to be disclosed according to the patient's best
interest. Without doubt, the principle laid down by Justice Cardozo in the
celebrated case of Schloendorff v Society of New York Hospital (105 N.E.92,93
(N.Y.1941) must always be adhered to. The judge was quoted to have said:

"Every human being of adult years and sound mind has rights to determine what
shall be done with his own body".

The above actually includes denying any infliction of intentional touching,
interference and any form of bodily harm. In other words, medical practitioners
are required to obtain real consent from their patients first before any procedures
is conducted on these patients.

In order to achieve real and genuine informed consents, it must always be
obtained voluntarily from the patient and must be free from any elements of fraud
and misrepresentation. On the side of the medical practitioners, whenever
information is provided to the patients, it must be presented in a manner
understandable to them. All available options need to be presented and
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explained including the option of having no treatment at all (Robert Hartmai
2003: 2). Potential risks and benefits of the proposed options must also be
informed along with the relative chances for each one (Robert Hartman 2003: 2]
Patients can also ask questions to clarify any doubt that still remain. An importar
case to support the above is the case of Chatterson v Gerson ([1981] 1 Q.B. 432
when Lord Scarmen said:

"In my judgment, there is no obligation on the doctor to canvass with the patier.
anything other than the inherent implications of the particular operation that h
intends to carry out. He is clearly under no obligation to say that if he operate
incompletely he will do damage. The fundamental assumption is that he know
his job and that he will do it properly but he ought to warn of what may happen b
misfortune however well the operation is performed, if there is a real risk c
misfortune inherent in the procedure”.

ELEMENTS OF A VALID "INFORMED CONSENT"

Three vital elements are needed to form a valid informed consent. They are:

i) The consent must be voluntarily made;

ii) The patient consenting to the treatment must be capable of understanding th
nature of the treatment;

iii) The consenting patient must have a certain level of information on the natur
of the procedure that he has agreed to undergo (S. Radhakrishnan 1999: 24).

Consent is considered as voluntarily made when there are no elements of frauc
misrepresentation of facts, pressure and force taking effect upon it. For exampl
in a normal situation, when the medical practitioner explains any relevar
information either on the condition of the patient, or anything about the treatmer
procedures or even about the risks that might take place, so the genuine trut
must be revealed no matter how bad it is. If the patient asks for details then

must be provided as long as it is in line with the patient's best interest. Disclosur
of any related information is essential to the patient except in certain speciz
situations for example if the patient is someone who tends to worry too muct
thus disclosure of certain information though vital would then only deteriorate th
health condition and make things worse.

In the case of Foo Fio Naa v Hospital Assunta & Anor ([1999] 4 AMR 4494,4497
Mokhtar Sidin J.C.A. held that the mere fact that the plaintiff's thumbprint ha
been affixed on the consent form is not automatically evidence which shows the
the consent is valid. Consent is deemed valid only when it has been mad
voluntarily.
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The second element reqUires the consent to be made only after édéquate
explaination had been given. This was laid down in the case of Tan Ah Kau v

Government of Malaysia ([1998] A.C.199) to enable the party to understand the
nature and consequences of the operation and diagnosis intended upon him.

Finally, the last element requires the patient to have at least basic knowledge on
what he is consenting'to. It is actually common for laymen to face difficulties in
understanding and nurturing in detail all the complicated information and terms
used by these medical practitioners. So, the third element only requires a
minimum level of information compared to none at all. However we must
remember that it is not the duty of the medical practitioners to ensure that the
patients understands each and everything presented and explained to them. Due
to the fact that each patient is a unique individual with different personalities,
education level, emotion and capability to comprehend all the information
presented, the doctors will have to adjust the amount and method of disclosing
information to them.

ISSUES ON THE BIJANI TWINS

The late conjoined Bijani twins bravely took the risk of undergoing the operation
in which they knew could be fatal and obviously mean death. Dr. Madjid Samii,
president of the International Neuroscience Institute in Hanover, Germany was
among those who denied the twin's request for surgery 15 years ago since
according to his knowledge "any attempt for separation would never have a
chance"” (ABCNEWS.com 2003).

The doctor stated that he was astonished when he heard news that the operation
to separate Laden and Laleh Bijani was set to go forward. According to him, the
twins shared only one vein that drained blood from their hearts, which caused an
insurmountable problem since in any attempt to separate brains, the blood
drainage must be 100 percent. Otherwise the brains will start swelling and within
24 hours, pressure will increase causing brain death (ABCNEWS.com 2003). Dr.
Samii who is also one of the worlds leading neurosurgeons found no solution to
overcome the drainage problem in order to attempt the separation. He added that
"there was no chance of success all along" (ABCNEWS.com 2003).

Another similarly conjoined twins Lori and Reba Schappell from Reading, Pa,
who have been joined at head since birth 41 years ago was also alarmed with
the Bijani twin's decision. According to them, even they themselves have never
considered undergoing operation for separation procedures knowing that the
risks of fatality is too high. One of the twins, Lori Schappel also believed that
conjoined twins should not alter the way God made them (ABCNEWS.com
2003). What actually was the degree of risk involved in the Bijani twins case?
Some believed it to be a 50-50 chance of survival (John Aglionby 2003). Even




some meinbers of the surgical ez themselves selieved that the chance of
suUCCEss was very ow {Robin Nic Fue 2003). Logically, tie wiiter feels that if all
other doctors refused and doubted e operation, it seems to suggest that the
operation was without doubt too risky m nature and dangerous to be conducted.

Another issue that lingers is wouid the medical ethics allow practitioners to
proceed with something, which is very dangerous, what more to sacrifice two
valuable lives just for a dream hoped to becorne true? Can the twin's decision be
treated as authoritative when surely the doctors knew better that the end result
would mean death? In simple words, was the operation actually justified to be
carried out in the first place?

Despite all the arising comments, the writer opinas that if the procedure is too
risky, doctors should not be allowed to proceed. Yes, the patients do have rights
for treatment and to seek what is best for their interest, but personally the writer
believes that it should not go to the extend of sacrificing valuable lives. Like the
Bijani twins, even though they were attached to each other, but no doubt they still
enjoyed a good life with their loved ones. They had even managed to obtain law
degrees for their future living. If given the second chance to live the writer doubts
that the twins will choose to repeat their decision for the operation! Moreover, the
medical ethical code also emphasizes that surgery, treatment or any procedures
that offers no hope of benefit to patients should not be offered or provided.
(Singapore Press Holdings: 11 November 2003). This indirectly supports that life
is far more valuable to be preserved rather than to be experimented in highly risk
procedures.

Under the Syariah principles, as creations of Allah s.w.t mankind are entrusted to
care, nurture and safeguard themselves from any form of disruption. In the Holy
Quran Allah s.w.t. commands:

Which means, "Do not kill (or destroy) yourselves, for verily Allah has been to
you most merciful”. Al-Nisa' 29.

So, clearly if a treatment is surely to provide for a better life, then without doubt
all efforts must be taken as opportunities to improve it. If the treatment itself will
surely be fatal or if the chances of hope are very slight, it is better to leave things
as they are. Thus in this case, the writer opines that even if it was true that this
was the request and wishes of the twins alone, their decision shouldn't be taken
as absolute authority by the doctors to decide. Doctors should also be given
rights to interfere since they would obviously know better, including to foresee the
outcome. Indeed, this case should be a precedent case wherz respect for
patient's autonomy should be abandoned in certain exceptiona' - “itions!

X B
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RESNE
Looking back to the yeai 1288, the doctorz in Germran in a recent attempt by the
twins to be separated, were also firm in their decision and rafused surgery
knowing that the chances were impossible. So, why didn't the doctors in

Singapore do the same? From reports it seems that these doctors were the ones
who instigated the operation and gave sparks oi hope to the twins.

Mentioning about refusing treatment, are the dcctors actually allowed to refuse to
operate the twins if indeed it was the twins alone who requested for it? To me the
answer is simple, why not? If all the other doctors rejected their request, then
why couldn't the Singapore doctors do the same? Reports also seem to show
that they too were not that confident to proceed with it. Some reported that "the
team made a great deal of effort to talk the twins out of it" (Robin Mc Kie 2003)
while others claimed that "doctors had begged them not to undergo surgery to
separate their fused heads since it was too dangerous" (Robin Mc Kie 2003).
Moreover, no one can be forced to do something which he does not intend or feel
confident to do. What more if it involves a major operation which puts to risk of
not one, but two precious lives.

It also doesn't seem right to categorize this operation as an emergency treatment
(al-dharurah) since there doesn't seem to be any elements of emergency nor
necessity underlying it. Operations would be considered as urgent or a necessity
if it was to lengthen the life of a patient. But for the Bijani twins, however, there
was no question of being in any imminent state of danger (Stephen Wilkinson
2003).

If it was actually conducted in order to improve their quality of life, the writer feels
reluctant to agree with this point, since life is not worth to be risked and gambled
just to fulfill a lifetime dream. Besides that, The Islamic Code of Medical Ethics
(1981: 67) also states that:

"In his/her defense of life, however, the doctor is well advised to realize his limit
and not to transgress it. If it is scientifically certain that life cannot be restored
through the procedures inflicted, thus it should not be attempted. It is the process
of life that the doctors must aim to maintain and not the process of dying
(Muslims Internet Directory, 16 October 2003). In any case, the doctor shall not
take a positive measure to terminate the patient's life".

On the other hand, some would argue that seeking medical treatment for illness
is mandatory in Islam as a form of "al- ikhtiyar". The Prophet s.a.w. also said in
two different occasions:
"Seek treatment subjects of God, for to every illness God has made a cure”
(Muslims Internet Directory: 16 Oktober 2003).
"You* body has a right on you" (Muslims Internet Directory: 16 Oktober 2003).
T8
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However if the treatment is too risky and will obviously cause death, it ceases to
be mandatory (ibid). This principle is also followed and applied by the leading
schools of thought and the majority of Muslim scholars which opine that the
"hukm" for it is only "mubah”. However, according to Syéhul Islam Ibnu Taimiyah,
only a few of Imam Syafii's followers and Imam Ahmad treat it as obligatory
(wajib).

Some of the Islamic scholars also differ in opinion whether it is better to seek
treatment in cases where no more medication or treatment can be provided or is
it better for the patients to just be patient and leave the matter in the hands of
Allah s.w.t. Some of them believe that it is better for them to feel contended with
how Allah has created them and learn to be strong and patient in facing all the
difficulties. They base their opinion on a hadith reported by Ibnu Abbas, whereby
a woman who suffered from epilepsy came to see Prophet Muhammad s.a.w.
and seek for his prayers . The holy Prophet then replied to the woman:

"If you keep patient, you will be given the reward of heaven; and if you want me
to pray to Allah to make you well, | will do so. Then the woman said, in the
beginning | wanted you to pray for me to cure my illness, but now | want you to
pray for me so that | will not request for a cure to my illness anymore” (Hadith.
Muslim. Bab al-Birr wa al-Silah: 2265).

In addition to that, in the past, there were many companions and followers of
Prophet Muhammad s.a.w. for example Ubai bin Ka'ab and Abu Dzar r.a. who
chose not to cure their serious illness and they were never condemned for it. Dr.
Yusuf Qardawi views that seeking treatment is "wajib" and must be sought for if
the serious illness can be cured through medication and treatment. However, if
the illness has no chances of being cured anymore, then it will no longer be an
obligation (wajib) to be treated. In cases where the patient has been in a
deteriorating condition for some time, and various treatment administered seems
to fail, the "hukm" can change to become no longer obligatory to proceed with the
treatment.

CONCLUSION

As a conclusion, a valid informed consent must be obtained first before any
treatment could be inflicted on the patient. And of course, certain amount of
disclosure of related facts such as the nature of the intended procedure, material
risks and the consequences must be revealed by the medical practitioners to
their patients. Pertaining to the Iranian Bijani twins, the writer believes that many
attempts by experts all over the world have agreed that a seperation operation
was next to impossible for this couple. In fact, according to their adoptive mother,
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Laleh Bijani, one of the twins was terrified of the operation and had even
begged her sister to abandon the idea for the operation. However, regret is now
too late. No longer can we witness their smile and share the happiness they
brought to their family. and friends. Their high spirit and desperate desire to live
as separate individuals with different personalities was above everything
causing them to risk their only chance to live. If only the twins learnt to be
patient and tried to accept their condition as fate from Allah, maybe it would
have been better for them. May Allah bless their souls. Al-Fatihah.
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INTRODUCTION

Everybody dreams a nice, comfortable house to call his own. As a basic
necessity, buying a house has become a benchmark of success to some people.
However, many enthusiastic house buyers are often trapped in the web of unfair
contract terms in sale and purchase agreement. Their excitement to own a house
has made them giving in so much but neglecting their rights and protection from
the law. From the legal aspect, there are differences between buying houses
from an individual owner and a housing developer. The discussion in this article
will focus on some pertinent contemporary issues circling the sale and purchase
of houses in Malaysia which include unfair regulations provided under Housing
Development (Control and Licensing) Act 1966 and the unfair contract terms
contained in the sale and purchase agreement of property that involves housing
developer as defined in section 3 of the Housing Development (Control and
Licensing) Act 1966. This article will highlight legal issues on the contractual
terms contained in the sale and purchase agreement, which the purchasers
usually disregard.

Currently, the housing industry in Malaysia is governed by the Housing
Developers (Control and Licensing) Act 1966" and its subsidiary legislation. The
Rules and Regulations applicable in a contract for the sale and purchase of
property from a housing developer are: Housing Developers (Control and
Licensing) Regulations 1989, and Housing Development (Housing Development
Account) Regulations 1991 and Housing Development (Tribunal For Homebuyer
Claims) regulations 2002. The Act and the Rules were enacted for the purpose of
protecting home purchasers and buyers from errant and bogus developers and to
protect their rights and interest in the property and to regulate the sale of housing
accommodation?. Prior to the introduction of this Act, cases of malpractice in the

1 The Act was amended in 1972, revised in 1973 and was further amended in 1977 and 1989.

2 For further reading on the brief history of the introduction of Housing Developers (Control and
Licensing) Act 1966 (Act 118), refer to Chapter 1 of S Y Kok. 1998. Law Governing the Housing Industry.
Kuala Lumpur: Malayan Law Journal.




housing industries especially errant, bogus and fictitious developers were very
difficult to be redressed, as there was no legislation that could curb it. While the
preamble of the Act stated the aim unmistakably, Suffian LP while sitting in the
Federal Court mentioned these rationales while deciding the case of SEA
Housing Corporation Sdn. Bhd. v Lee Poh Choo®:

"...there was an upsurge .in demand for housing, and that to protect home
buyers, most of whom are people of modest means, form rich and powerful
developers, Parliament found it necessary to regulate the sale of houses and
protect buyers by enacting the Act".

Section 3 of the Act defines a "housing developer" as "any person, body of
persons, company, firm or society (by whatever name described), engages in or
carries on or undertakes or causes to be undertaken a housing development" .
In short, anybody who involves in housing development shall be governed by the
Act.

On the other hand, 'housing development' is defined in the same section as
follows:

"...to develop or construct or cause to be constructed in any manner more than
four (4) units of housing accommodation and includes the collection of monies or
the carrying on of any building operations for the purpose of erecting housing
accommeodation in, on, over or under any land; or the sale of more than four units
of housing lots by the landowner or his nominee with the view of constructing
more than four units of housing accommodation by the said landowner or his

nominee" .

Therefore, housing development as prescribed in the Section covers the
following activities:

i. Developing, constructing and caused to be constructed more than four units of
housing accommodation;

ii. Collecting monies for the purpose of erecting housing accommodation, -this
provision however will not involve the banks and financial institutions which
provide loan for the developers to construct the housing project or loans for the
purchasers to buy the property, unless they are themselves involved in the actual
construction. Instead, it covers the developer which also provides loan to the
purchasers;

3[1982] 2 MLJ 31.
4 Section 3, Housing Development (Control and Licensing) Act 1966.
5 Section 3, ibid. .




iii. Carrying on of any building operations for the purpose of erecting housing
accommodation, '

iv. Selling of more than four units of housing lots by the landowner or his nominee
with the view of constructing more than four units of housing accommodation by
the said landowner or his nominee - for example, the selling of vacant bungalow
lots with an option to construct for the purchaser a bungalow unit of his own
choice or design.

"Housing accommodation" by the way, includes "any building, tenement or
messuage which is wholly or principally constructed, adapted or intended for
human habitation or partly for human habitation and partly for business premises
but does not include an accommodation erected on any land designated for or
approved for commercial development"® .

From the definitions, it is clear that the Act is confined to govern the sale of
building for human habitation and accommodation purposes and in the sale and
purchase of any building constructed partly for accommodation purpose and
‘partly for commercial activities. The premises enlisted below are nevertheless not
covered by the Act, namely:

- A building solely for commercial purposes.

- Any building comprises of less than four (4) units of housing accommodation.

- Small lots in a large commercial complex.

The contract of sale of housing property is made in writing between the
purchaser and the vendor. The written agreement is known as Sale ad Purchase
Agreement. Prior to 1982 Regulations, there was no uniformity in the contents or
terms of the agreement. The 1982 Regulations introduced a standard form of
sale and purchase agreement and was revised in 1989. Private housing
developers have to adhere with the rulings in the Act and its subsidiary legislation
and adopt the standard form of agreement in Schedule G and H of the Act while
prior to 1st December 2002 the state economic development corporation and
cooperative society are exempted from the rulings. However, starting from 1st
December 2002, the exemption ceases to have effect. All developers must obtain
license before they can commence a housing development project and the
standard form of contract in Schedule G and H of the Act must be observed
strictly.

6 Section, 3 ibid.

g5



TOdT

Buyers' Unawareness of the Developers' Responsibility

The root to the many problems faced by house purchasers is unawareness of
their rights and the developers' responsibility under the Sale and Purchase
Agreement. Buyers' lack of knowledge of the developers' responsibility had often
put their rights at peril. They do not know what to expect from the developer and
sometime do not even realize when the developer was unscrupulous. Thus it is
only appropriate to comprehend a housing developer's responsibility or duties
owed to the purchasers briefly before we commence to other issues.

BASIC CONTEMPORARY ISSUES

Overview of housing developers' responsibility

a) License of Housing Developers

All persons who involve in housing development must obtain a license according
to Section 5 of the Act. The Controller of Housing may grant the license upon his
discretion and may impose any conditions as he thinks fit and proper when
granting such license’. The Controller may vary, cancel or alter the conditions; or
impose any new or additional conditions upon the developer at any time®. Certain
prescribed fees must be paid to the Controller when applying for the license® .
The Controller addressed in the provision shall refer to the Ministry of Housing
and Local Government.

b) Property free from encumbrances

After the purchaser has signed the contract of sale, the developer shall not
subject the land to any encumbrances without the prior approval of the
purchaser. This is provided by Rule 12 (1) (a) and (b) of the Housing Developers
(Control and Licensing) Rules 1970. This provision is included in Clause 2 (1)
Schedule G of the Housing Development (Control and Licensing) Regulations
1989. In the same part of the agreement, the developer undertakes that the
property shall be free from encumbrances immediately before the purchaser
taking vacant possession of the said property. If the purchaser has given
approval, the developer was under an obligation to ensure that the property was
free from such encumbrances on the date vacant possession of the property is
delivered to the purchaser'®. The developer is responsible to ensure that the
property is free from any agricultural or industrial conditions.

7 Section 5(4), Housing Development (Control and Licensing) Act 1966.

8 Section 5 (5), ibid.

9 Section 5 (4A), ibid.

10 Clause 2 of Schedule G and H, Housing Development (Control and Licensing) Regulations 1989.



_c) Property free from restrictions

The property must also be free from any agricultural or industrial conditions and
any restrictions against the building of housing accommodation or affecting the
title™. The developer confirms that the said lot and all other lots shown in the
layout plan are sold together with free rights and liberties for the purchaser, to
use and enjoy the proﬁérty, to pass and re-pass along, over and upon all roads in
the housing development area and to make all necessary connections and to use
in a proper manner the drains, pipes, cables and wires constructed by the
developer under or over such roads.

d) Procedures

When the purchaser signed an S&P Agreement for landed property, the
developer shall obtain the issue of a separate document of title to the said lot'? or
apply for subdivision of the said building so as to obtain the issue of a separate
strata title'®. This must be carried out at the developer's own cost and as
expeditiously as possible. When the separate document of title has been issued
and the payment of purchase price has been made by the purchaser according
to the mode of payment agreed in the third schedule of the Agreement, the
developer shall execute a valid and registrable memorandum of transfer of the
said property. The execution must be done within twenty-one (21) days after the
issuance of the separate document of title and made to the purchaser, his heir or
nominee or lawful assign™.

e) Consent to assignment or sub sale

The developer shall not withhold its consent to any intended sale, transfer or
assignment by the purchaser to any third party (including any bank or financial
institution) if he has fully paid the purchase price and duly complied with all
terms, conditions and stipulations in the Agreement, provided that he pays an
administrative fee to the developer'®. Any assignment to or reassignment from a
bank or financial institution shall bear no administrative fee'®. This assignment or
sub sale can be made with the consent of the developer even if the title of the
property has not yet been issued or no memorandum of transfer of the property
has been executed.

11 Clause 1 of Schedule G and H, ibid.

12 For landed property.

13 For property on a sub-divisional building.

14 Clause 11 (1) and (2) of Schedule G and H, ibid.
15 Clause 12 (1) and (2) of Schedule G and H, ibid.
16 Clause 12 (2) of Schedule G and H, ibid.
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f) Infrastructure and maintenance
The developer shall construct and expend for the infrastructure including roads,
driveways, drains, culverts, water main and sewerage plants serving the said
housing development. The infrastructure constructed must meet the
requirements and standards of the appropriate authority'”. The developer shall
also bear all costs and expenses charged by the appropriate authority for
providing the facilities and amenities including street lighting'® and others, such
as, public hall, children playgrounds, pavements etc. The developer shall also lay
and expend for all necessary water, electricity and sewerage mans, gas piping (if
any) and internal telephone and cabling to serve the said housing development.
The developer shall therefore liable to apply for the connection of internal water,
electricity, sanitary and gas installation (if any) of the property to the relevant
authority®.

g) Maintenance services

The developer shall provide services, including refuse collection, cleaning of
public drains and grass cutting on the road reserves until such services are taken
over by the Appropriate Authority?®. This however does not apply for a property in
a sub-divisional building, where the purchaser has to bear the service charges for
the maintenance and management of the common property. This charge is -
payable to the developer prior to the establishment of a management
corporation. The developer, though, may appoint a duly qualified person or agent
to render the appropriate services?'.

h) Liquidated damages due to delay in completion or late delivery

When buying landed property, vacant possession of the building shall be
delivered to the purchaser within twenty-four (24) calendar months (equivalent to
2 years) from the date of the Sale and Purchase Agreement??. Whereas, vacant
possession of the parcel in a sub-divisional building shall be delivered to the
purchaser within thirty-six (36) calendar months (equivalent to 3 years) from the
date of the Sale and Purchase Agreement®. If the developer fails to deliver
vacant possession within the stipulated time, they shall be liable to pay liquidated
damages to the purchaser. The damages are calculated from day to day at the
rate of ten per cent (10%) per annum (per year) of the purchase price. It is
calculated from the expiry date of the delivery of vacant possession until the date

17 Clause 17 of Schedule G and H, ibid.
18 Ibid.

19 Clause 20 of Schedule G and Clause 23 of Schedule H, ibid.
20 19 of Schedule G, ibid.

21 Clause 19 of Schedule H, ibid.

22 Clause 23 (1) of Schedule G, ibid.
23 Clause 26 (1) of Schedule H, ibid.
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the purchaser takes vacant possession of the said building and paid immediately
at that time24.

i) Delivery of vacant possession

The delivery of vacant possession takes place when the developer (vendor) let
the purchaser into possession of the said property. The parties shall observe few
matters before vacant possession is granted to the purchaser, as follows:

- The developer's architect shall issue a certificate certifying that the construction
of the said building has been duly completed. It also certifies that water and
electricity supply are ready for connection to the said building.

- The developer shall apply for the issuance of the Certificate of Fitness of
Occupation (CFO) from the appropriate authority.

- The purchaser shall pay all monies due to the developer, including the balance
of the purchase price and any relevant chargeszs.

Even if vacant possession has been delivered to the purchaser, it however shall
not give him the right to occupy the property until the CFO for the said building is
issued2S.

j) Liability of developer for defective premises

Any damage or defect to the completed works by subsequent stage of works
shall be repaired and made good by the developer. This shall be carried out
before the purchaser takes vacant possession and the developer shall bear all
costs and expenses for the works done?’.

After taking vacant possession, the purchaser enjoys defect liability period. The
period starts after the date the purchaser takes vacant possession of the building
and expires eighteen (18) calendar months thereafter. During this period, the
developer shall repair and make good any defect, shrinkage or other faults in the
said building which are either due to defective or poor workmanship or materials;
or the building not having been constructed in accordance with the plans and
description specified in the Agreement. This works shall be carried out at the
developer's own costs and expenses, within thirty (30) days after receiving
written notice of the defects from the purchaser. If the developer has not done so,
the purchaser is entitled to recover from them the costs of repairing and making
good of the defects?® .

24 Clause 23 (2) of Schedule G and Clause 26 (2) of Schedule H, ibid.
25 Clause 24 (1) of Schedule G and Clause 27 (1) of Schedule H, ibid.
26 Clause 24 (3) of Schedule G and Clause 27 (3) of Schedule H, ibid.
27 Clause 4 (1) of Schedule G and H, ibid.

28 Clause 26 (1) of Schedule G and Clause 30 (1) of Schedule H, ibid.
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k) Liability of developer for indemnity

it is the duty of the developer to ensure that the building is in conformity with all
relevant laws pertaining to building. The developer is therefore liable to indemnify
the purchaser against all fines, penalties or losses incurred by the purchaser due
to any breach of law committed by the vendor? .

OTHER CONTEMPORARY ISSUES

Having discussed the responsibilities of developers in a nutshell, it is therefore
appropriate to discuss contemporary issues at hand. As a layman, purchasers
usually encounter problems in understanding the contents or terms and
conditions in a sale and purchase agreement. They often raise complaints and
dissatisfactions with regard to buying houses. As a valuable property, the
purchase of housing accommodation should be made properly in a tactful
manner. The agreement should be made in details in order to avoid
discrepancies and misrepresentation. The following discussion will highlight a
few issues, which are commonly faced by purchasers in buying housing
accommodation and the deliberation on are made in the light of protection of
buyers against powerful developers.

1. Booking Fees

Before the Act was introduced, it was common for purchasers to be required to
pay booking fees, which normally amount to 10% percent of the purchase price.
More often than not, bogus developers absconded after coliecting thousands of
money from innocent purchasers or delayed the housing project without any
apparent reason causing much hardship to purchasers. The Housing Developers
(Control and Licensing) Regulations 1982 made a lucid prohibition for developers
to collect any payment by whatever name called except as prescribed under the
standard contract of sale in Schedule E. This includes booking fees. Housing
Developers (Control and Licensing) Regulations 1989 repealed and replaced the
previous regulation but maintaining and expanding the same prohibition in
Regulation 11. Regulation 11 states that:

(1) Every contract of sale for the sale and purchase of a housing accommodation
together with the sub divisional portion of land appurtenant thereto shall be in the
form prescribed in Schedule G and where the contract of sale and purchase of a
housing accommodation in a subdivided building, it shall be in the form
prescribed in Schedule H.

(2) No housing developer shall collect any payment by whatever name called
except as prescribed by the contract of sale.

29 Clause 21 of Schedule G and Clause 24 of Schedule H, ibid.




Both standard forms of contract in Schedule G and H under clause 4 (1) provides
that the purchase price shall be paid by installments and at the time and manner
as prescribed in the Third Schedule. The Third Schedule of Schedule G and H
listed the installment payable and the amount whereby immediately upon the
signing of this agreement i.e. the contract of sale, the purchaser must pay 10%

percent of the purchase price. No payment is scheduled before the signing of the
sale and purchase contract.

It is therefore wrong for the vendor or developer to collect booking fees as still
practiced until to date. For ignorant consumers, paying certain amount of money
as booking fees is common not knowing that they are actually neglecting their
own rights and interest. However it is very common to see/ hear advertisements,
which include low booking fee as an attraction. There are even developers who
asked for only RM 1.00 as booking fee. The collection of the upfront amounts to
an offence under the Act and on conviction shall be liable to a fine not exceeding
five thousand ringgit or to a term of imprisonment not exceeding three years or
both. The penalty is another issue. The law should not only serve as an avenue
to punish offenders but also serve as a preemptive measure to potential offender.
The writer opines that it is high time for the authority to enforce the law, thus,
ensuring that the rights of purchasers are adequately protected and avoiding
possible malpractice.

2. Costs Borne By House Buyers

Buyers should only liable to settle payments prescribed in the Third Schedule of
Schedule G.and H and not more. There are several payments that must be borne
by buyers immediately after a sale and purchase agreement is finalized and
signed and the most important are registration fee for the agreement, transfer of
ownership, stamp duty and legal fees®. Although the solicitor is actually acting
on behalf of the developer/ vendor, buyer will have to pay them because they are
the one who handle the sale and purchase agreement between the buyer and
the vendor/ house developer. While the house is in progress, buyers must pay
the progressive installment according to the work schedule. Land premiums, land
assessment and any charge related to the land are also compulsory. To protect
his house from losses caused by all forms of calamity or disaster, buyers are also
required to pay an insurance premium. There are also utility payments to be
settled for the installment of water and electricity meters.

30 Clause 18 of the Third Schedule
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Developers are not only bound to claim for payment as prescribed in the Third
Schedule only but are also prohibited from collecting any extra money in
whatever denomination if it is not included in the contract. For example, there are
developers who asked purchasers to pay RM 10.00 for CFO before they can
collect their keys while. it is not included in the Sale and Purchase Agreement.
This is a developer's ploy to make extra easy money. Purchasers should not
make any payment other than listed in the Third Schedule. If they do, they can
ask the developer for refund and if the developer refused to refund, complaint
can be made to the Ministry of Housing and Local Authority, who will take action
against the developer. Therefore, it is utmost important for house buyers to be on
familiar terms with their rights as stipulated in the sale and purchase agreement.

3. Solicitors in the Sale and Purchase Agreement

In most circumstances, the developers shall appoint panel of solicitors to prepare
the contract of sale and purchase. This solicitor is acting on behalf of the
vendor/developer and not the buyer. Buyers often misunderstood, thinking that
the solicitor is acting on their behalf while they are actually not. The solicitors are
the stakeholders for the developer. Thus, no one is actually guarding the
purchasers' interest in the contract. In the event that the purchaser dissatisfy on
any issue or matter relating to the agreement, the solicitor will not go against the
interest of the developer. As a result, the interest of the purchaser will be
disregarded and left unattended.

4. Deviation from the Standard Sale and Purchase Agreement

As mentioned earlier only private housing developers have to strictly adhere to
the Act and its subsidiary legislation and adopt the standard form of agreement in
Schedule G and H before 1st December 2002. Prior to the date, the state
economic development corporation or any government backed bodies and
cooperative society are exempted from the rulings. Therefore they are free to
make up their own terms in sale and purchase agreement, which may contain
unfair terms and conditions and prejudice to the purchasers.

In some circumstances, no license is necessary to undertake a housing project.
There are even contract which gave the developer to vary the contract without
consulting the purchasers. By exempting some developers from the rulings of the
Act will not help to boost housing industry in the country. It will only serve as an
escape root for developers to construct houses with poor workmanship and will
burden buyers more.




Consequently, they deviated from the terms and conditions as stipulated by the
standard S&P Agreement. Some examples of the deviations are:

i. They reduce of the defects liability period from 18 months to 12 or even six
months.

ii. They restructure the schedule of progress payments according to their own
percentage and some even ask for booking fees.

iii. They put the entire burden of payment of survey fees on the purchaser instead
of bearing 50 percent of the cost.

The exemption was a sure injustice to house buyers because it definitely
deprived the rights of the buyers to get sufficient protection from the law and
irresponsible developers who construct low quality houses will continue to
survive. Realizing this, the government has made it mandatory for all developers,
starting from December 2002, without exception to apply for license and to stick
to Schedule G and H for their sale and purchase agreement, which has been
proved to provide more protection for buyers and guarantee more quality houses.
This is however only applicable after so many years where buyers from these
exempted developers endured hard and grim days waiting for their house to be
completed. To grant buyers with a very fleeting period of defect liability is totally
unfair because there are defect that will only come to light after a few years.

5. Delay of Payment by the Banks

It is common to see buyers taken aback and even got angry when given a notice
by the developer to pay interest because of the delay of payment by the bank.
Delay in the payment of the work in progress will enable developer to claim
interest calculated on a daily basis of 10% per annum. The sale and purchase
agreement and the loan agreement are two separate agreements involving
different parties. The loan agreement is of course between the buyer and the
bank. If the bank or the financier delays the payment for the work in progress as
prescribed in the Third Schedule, interest will be imposed.

This was so provided under Clause 9 of Schedule G and H, which read as
follows;

(1) "...if any of the installments set out in the Third Schedule hereto shall remain
unpaid by the purchaser at the expiration of the said period of twenty - one (21)
working days, interest on such unpaid installment or installments shall
commence immediately thereafter and be payable by the Purchaser, such
interest to be calculated from day to day at the rate of ten per centum (10%) per
annum®.
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Thus extra payment has to be settled and this will certainly burden the buyers. To
steer clear of interest for late payment, buyers should regularly contact and
communicate with the person responsible to handle his loan with a particular
bank. However, buyers should always keep all correspondence between him and
the developer and the bank especially regarding notice of payment to avoid
cheating on the part of the developer. There are instances where buyer would
simply pay the interest without first checking the date of the notice of payment
from the developer and the notice of disbursement from the bank.

6. Delivery of vacant possession

This is another issue that continues to haunt house purchasers. Clause 24 (1) of
Schedule G provides for the manner of delivery of vacant possession, that when
the Vendor's architect issued a Certificate to certify that the construction of the
said building (house) has been duly completed and water and electricity supply
are ready for connection to the building/ house and the Vendor has applied for
the issuance of the Certificate of Fitness for Occupation from the Appropriate
Authority and the Purchaser have paid all monies due under the contract/
agreement and the Purchaser have performed and observed all the terms and
covenants on his part, the Vendor shall let the purchaser into possession of the
said property.

However, Clause 24(3) provides that delivery of vacant possession "...shall not
give the purchaser the right to occupy and the purchaser the purchaser shall not
occupy the said property until such time as the Certificate of Fitness for
Occupation (CFO) for the said building is issued"®'. In other words, even if vacant
possession has been granted to the purchaser, it shall not give him the right to
occupy the property until he obtains the CFO for the said building. Nevertheless,
once delivery of vacant possession is deemed granted to the purchaser, the
monthly installments payable to the bank or financial institution from where the
purchaser gets his loan in buying the property will commence. This leads to
injustice and hardship on behalf of the purchaser where he starts on paying for
the monthly installments without staying in the house and even renting
elsewhere.

Despite the fact that there is hue and cry over the delays of CFO issuance to put
the burden on the developer and blame them on the setback is unfair either,

31 Clause 24 (3) of Schedule G and Clause 27 (3) of Schedule H, ibid




because that is the responsibility of the local authority and is totally beyond their
control. The developers' obligation is only up to the application of CFO to the
appropriate authority and to abide by the request of the authority (if any) to
enable CFO to be issued. Even though it has been argued that delivery of vacant
possession within 24 months or 36 months as the case may be, without CFO, is
troublesome and causing inconvenience and difficulties, to put the burden on the
developer is unjustifiable and unwarrantable too. What the Minister could do is to
compel the authority to issue the CFO without unreasonable delay by introducing
stringent rules and transparent procedure to secure the issuance of CFO.

Before the delivery of vacant possession can be affected, the Vendor are
compelled to fulfill the following requisites i.e. the construction of the building has
been completed which means the actual physical development has been
completed and it is certified by the Vendor's architect, the water and electricity
supply are ready for connection and the Vendor has applied for CFO. On the
other hand the purchaser must have performed and observed all terms and
undertaking.

Several issues flowed from the provision; first, what is meant by water and
electricity supply are ready for connection to the building? And, two, didn't the
delivery of vacant possession of the house made without CFO unfair and
prejudiced to the interest of the purchasers? Neither the Act nor its subsidiary
legislation defines the word 'supply’ and local courts have never interpreted the
technical terminology. As suggested by a writer (SY Kok 1998: 149), the definition
of the word supply should be given its plain and ordinary meaning as intended by
the statute and this can be referred to the case of A-G v County of London
Electric Supply Co Ltd%?, where Tomlin J said this to interpret the term:

"l think a distinction is drawn between "supply" and "use” or "consumption”...If,
as | hold supply does not mean supply for use or consumption but supply in the
sense of delivery at the consumer's terminal..."

Taken this interpretation to be applied in local situation, the writer opines that it is
valid, proper and just to give the word 'supply' a definition that reflect the true
intention of the contract as a whole and not an isolated one® by taking into
consideration the limit of obligation of the developer. In the case of Salmah bte
Sulaiman & Anor (Administratrices of the Estate of Ahmad Ibrahim, deceased) v
Metroplex Development Sdn Bhd>4, the court held that it was not the duty of the
developer to supply flow of water of electricity.

32 [1926] Ch 542.

33 Also refer to the case of A-G v Leicester Corporation [1910] 2 Ch 359 and A-G Gravesend
Corporation [1936] Ch 550 for further explanation on the definition of the term.

34 [1994] 3 AMR 2514, [1997] 1 MLJ 369, CA.




Their responsibility is only to connect the electricity and water mains to the
internal electricity and water mains but not the flow. Purchaser often
misunderstood this and there are cases where buyers refuse to take vacant
possession of their houses simply because there is no actual water flow running
in the tap or electricity ready for consumption.

7. Defect Liability Period

Preceding the amendment in 1996, the defect liability period as specified in
Schedule G and H was only up to 12 months. The period was then lengthened by
the Housing Developers (Control and Licensing) (Amendment) Regulations 1996
to 18 months after the date of handing over of vacant possession. The
mechanism used by the legislator to determine the period for defect liability is not
known but one thing for sure, the duration is inadequate. If we were to decide the
period using the status of the land, either free hold or lease hold, then buyers
should enjoy such warranty according to it. Of course, this is not applicable but
please bear in mind that houses are built to be occupied as long as they can take
and the 18 months given is definitely not long enough for buyers to identify some
defects and certain defects could only come to surface at much later time. What
more if the vacant possession was delivered without CFO and was delayed for 6
months. How do we justify this? When they are not living in the house they are
unable to identify the defect and it is a waste of time and quite a hassle if they
have to check and recheck their house for any defect when they are not staying
nearby.

Another related issue is the time to rectify the complaint by the developer. Clause
26(1) of Schedule G and H provides that the developer is required to rectify the
defect within 30 days after a written complaints is received from the purchaser
and if the defect is not rectified within 30 days, the purchaser is entitled to
recover from the developer/ vendor the costs of repairing and he may deduct the
cost from the sum held by the developer/ vendor's solicitor as stakeholder.
Subject to clause (2), the vendor's solicitors shall release such costs to the
Purchaser within 14 days after a written demand from the purchaser is received.

Clause (2) provides that at any time after the expiry of the 30- day period, the
purchaser shall notify the Vendor the cost of repairing and making good the said
defect before the commencement of the work. The purchaser is also required to
give the Vendor an opportunity to carry out the work himself within fourteen days
from the date the purchaser has notified the Vendor of his intention to carry out
the said work.




No provision is made to tackle situation if the vendor again failed to rectify the
defect after the 14 day period. Major flaws of the clause are, first, it does not
grant real protection to purchasers because it does not deal the nature, severity
and the condition of the defect. There are defects that require urgent rectification
and waiting for another 30 days will only worsen it. Secondly, the advantage here
is to the vendor while the Act is intended to protect purchasers. After the lapse of
the 30-day period the vendor is given another 14 days. impliedly, the Act is
actually giving 44 days to developer. This is true if the purchaser notify the
Vendor the cost of the intended repair work immediately after the expiry of 30
days. If he notifies the Vendor a week or two after the time lapse, the vendor will
have more time. With unfeigned respect the writers think that this clause is
relatively unfair to the purchaser because it gave advantage to the Vendor rather
than the purchaser. When it comes to installment payment for work in progress,
purchaser will bear the interest when banks delay the disbursement while the
Vendor is given such an ample time to rectify the defect.

CONCLUSIONS

The purchasers are often unaware of their rights included under the standard
S&P Agreement, preserved by the Act and the subsidiary legislations. The
purchaser should read and understand thoroughly the contents of the S&P
Agreement before signing. He can appoint his own lawyer in order to safeguard
his rights and interest. The purchaser should know the completion period for the
property, for he has the right to seek compensation if the developer fails to hand
over vacant possession of the property after the stipulated time. The purchaser
should ensure that the developer is licensed and has obtained the permits for the
advertisement and for the sale from the Ministry of Housing and Local
Government. He can always pay a visit to the developer's office and locate the
construction site of the property.

Purchasers should not be influenced with attractive show houses and with the
artist's impression of the house, which is normally included in the advertisement.
He should decide according to the facts prescribed in the S&P Agreement
pertaining to lot number, land area, location, specifications of the house and its
price. The developers' propaganda in marketing strategies claiming that the
access roads leading to the highway will be constructed soon or the price of the
house will double within months should not impress him at all. Any promises
made by the developers should be included in the Agreement; otherwise it does




not have weight. He should also estimate his financial and economic strength
before purchasing the house. He should by the way consider the interest rate,
repayment period and other matters imposed by the banks or financier while
getting the best loan package.

It is hoped that buyers or purchasers can make a wise and rational decision while
purchasing houses. He should equip himself with as much information as he

could from others' experience and further readings. He can contact the

authorized personnel if anything goes wrong. Purchasing of houses should not

be made in rush or in a hurry as it involves valuable property that you might own

for a lifetime.




. i

Malaysia. 2003. Housing Development (Control and Licensing) Act 1966 (Act 118).
Malaysia. 2003. Housing Development (Control and Licensing) Regulations 1989.
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INTRODUCTION

Since the beginning of the industrial Revolution, the human race began the
transformation from barter trade to trade using currency. Hence, this marked the
beginning of mass production of products that were needed by the people in this
world. The lifestyle of the human race began to change gradually from using
essential items that were produced by themselves in a small scale to consuming
or purchasing products that were produced by producers in factories. This
marked the birth of entrepreneurs that produced items for human use and
consumption in large factories. This process of producing products in large
quantities is commonly known as mass production compared. Gradually, people
began to pay not only for the products but also services.

The topic that | will be delivering this morning is Fundamental Protection for
Consumers. Most of us will agree that at some point of our lives we have
"purchased" items that are either defective or spoilt. Logically, we seek to obtain
replacement or redress from the vendor who sold us the product. Some might be
successful while others are not so lucky. For those who are unfortunate, they
have resorted to the courts seeking damages from the vendor who sold them the
products. Earlier in consumer protection law, there was little protection accorded
to the consumers for their misfortunes. The history of consumer protection goes
way back in 1962 when the then President of the United States, J.F. Kennedy
made a declaration that there should be four fundamental rights that should be
made available to the consumers. The fundamental rights are as follows:

[a] The right to safety;

[b] The right to obtain information;

[c] The right to choice; and

[d] The right to voice out opinion (Kennedy's message 1962).

As consumers of products and services, consumers have been accorded
protection by the law via the courts and legislations enacted by parliament. The
question that necessarily runs into our minds will be "Why protect the
consumers?". As has been said earlier consumers are a group of people that
consume the products that they have purchased from traders or benefit from the
services provided by the service providers.




CONSUMER PROTECTION IN VARIOUS JURISDICTIONS
Earlier in the century, we have been introduced by the doctrine of caveat emptor.
This is a Latin phrase which means let the buyer beware. It is a common law
maxim warning a purchaser that he could not claim that his purchases were
defective unless he has protected himself by obtaining express guarantees from
the vendor (A Concise Dictionary of Law: 58). This means that the burden falls on
the shoulders of the consumers to state that articles that he has purchased from
the vendors is defective. The vendors, by operation of this legal maxim, is not
burdened with any responsibility to ensure that products produced by them are
defective. By process of time, this doctrine of caveat emptor is slowly but surely
being eliminated by operation of the courts, statutory enactments and
administrative agencies (Stanley Morganstern 1978: 81).

A consumer no longer knows just what he is buying or from whom he is buying.
Certainly consumers lack the technical knowledge to be able to ascertain the
quality of the products they buy. Without aid and assistance, the consumer in
today's complicated market place would be at the mercy of the vendor (Stanley
Morganstern 1978: 81).

Back to the question of "Why protect the consumer?" let me enlighten you with
the approach taken by the British. In Britain, it is conventional wisdom, adopted
by major political parties that consumer protection is by and large "a good thing".
Thus for example the Conservative Government introduced a Consumer Credit
Bill to give effect to the main recommendation of the Crowther Committee on
Consumer Credit and though this Bill fell with the Government in February 1974
the Bill was reintroduced with few substantive changes later in 1974 by the
Labour Government (Brian & Deborah 1996:

13). Thus we can clearly see that consumer protection has become a popular
political agenda in the United Kingdom. What the previous government failed to
succeed was later reintroduced by the victorious successor. That is the sentiment
in the United Kingdom.

In the United States, the topic of consumer protection has also drawn the
attention of the government. The US Special committee on Retail Instalment
Sales, Consumer Credit, Small Loans and Usury, in its Report had framed
question precisely along these lines:

"It is fair to ask precisely what it is that the consumer is to be protected from.
Must he be protected from his own lack of knowledge or discipline which leads
him to take advantage of easy credit to buy things he does not need or cannot
afford? Is he to be protected from the "fringe" operator who may take advantage
of the ignorance and gullibility of the consumer to cause him to overbuy or pay
too much" (Trebilcock n.d: 263).




Consumer protection was also an important agenda in the Australian jurisdiction.
The then Australian government took the following step in consumer protection.
An important consumer protection measure in Australia was justified as follows
(Brian & Deborah 1996: 13):

"In consumer transaction unfair practices are widespread. The existing law is still
founded on the principle known as caveat emptor - meaning "let the buyer
beware". That principle may have been appropriate for transactions conducted in
village markets. It has ceased to be appropriate as a general rule. Now the
marketing of goods and services is conducted on an organized basis and by
trained business executives. The untrained consumer is no match for the
businessman who attempts to persuade the consumer to buy goods or services
on terms and conditions suitable to the vendor. The consumer needs protection
by the law and this Bill will provide such protection" (Senator Murphy).

Thus far we have seen the approach taken and adopted by the governments of
the United States, the United Kingdom and Australia. By and large, the sentiment
is to protect the consumers who may be at the mercy of the vendors. Modern
method of business may create an impediment to consumers who may be
gullible into buying products of services that they don't really need. The influence
of advertising and marketing strategies have great influence on the decision
process made by consumers. Therefore, it is no surprise to see at present there
are many consumer protection movements have sprung into action with the main
objective of protecting the consumers. These movements have moved a step
forward in not only taking steps in protecting the consumers against marketing
strategies that tend to deceive them but also educating prudent consumerism to
the consumers. For example, the Molony Committee grouped their proposals for
consumer protection as follows:

[a] Arrangements to give the consumer a positive assurance that the goods on
offer are safe (if safety is relevant) and of sound quality (shortly "standards");

[b] The provision of information annexed to the goods which will assist the
consumer to judge for himself whether or not they will satisfy his particular
requirement ("informative labeling");

[c] The assessment of the merits of the goods on offer by independent agencies
("seals of approval" and "comparative testing");

[d] The availability of adequate means whereby the justifiably aggrieved shopper
may obtain fair redress;

[e] The restraint of misdescription of the significant characters of the goods on
offer; and

[f] The restraint of objectionable sales promotion methods, whether in the form of
advertisements or otherwise, which are calculated to divert the shopper from a
proper judgment of his best interests (Brian & Deborah 1996: 21).




HE S A

REDRESS FOR PRODUCT VIOLATIONS

Basically there are three methods of redress that are available to the consumers
who feel that they have purchased a defective or spoilt products or have had an
unsatisfactory service rendered by a service provider. They methods of redress
are:- ‘

[a] Civil law protection;

[b} Criminal law protection; and

[c] Protection available under administrative regulations.

When a consumer agrees to purchase a product from a vendor or agrees to
obtain a service from a service provider he is in essence entering into a contract
with the vendor of the service provider. Any consumer that is not satisfied with
the product that was bought or any service that was accorded to him can seek
redress under the law of contract. Therefore, in order to seek redress or
damages under the law of contract will first have to establish the necessary
ingredients of a formation of contract. Most of the times, the vendors or service
providers have escaped liability due to the argument that both parties to the
contact had entered into an agreement freely and without any compulsion. When
this happens the consumers will be at the losing end. The common law seemed
unable to adequately compensate the aggrieved party in such circumstances. As
Lord Devlin put it:

"The courts could not relieve in cases of hardship and oppression because the basic
principle of freedom of contract included freedom to oppress” (Devlin 1956: 10).

Most traders, vendors or service providers sought to shield themselves behind
the exemption clauses in agreements. More often than not they are successful.
Nevertheless, the courts have been alert in not allowing the traders, vendors or
service providers this shield. One of the most active judge in scrutinizing
exemption clauses is Lord Denning. Lord Denning sought to combat exemption
clauses in every way he could. It has been said that he "carried on a war of
attrition against them" (Sir Gordon Borrie, Stevens & Sons 1984: 8). The courts
did rule that "reasonable" notice of exemption clauses must be given but a series
of cases, generally known as the "ticket cases" rules as sufficient a mere
reference to the existence of terms that were only set out in another document
not shown to the customer. One of the most famous case that really sought to
compensate an aggrieved consumer is the case of Donoghue v. Stevenson' .

1[1932]A.C. 562.




~_The facts of the case are as follows. A manufacturer of ginger-beer had sold to a

retailer ginger-beer in an opaque bottle. The retailer sold it to A who treated her
- friend to its contents. The ginger-beer bottle also contained a decomposed
~ remains of a snail which had found its way into the bottle at the factory. A's friend
alleged that she became seriously ill in consequence and sued the manufacturer
for negligence. It was ‘held that although there was no contractual duty on the
part of the manufacturer towards A's friend, the manufacturer owed her a duty to
take care that the bottle did not contain noxious matter and he would be liable if
that duty was broken. This case established the neighbourhood principle which
means that a person has to be cautious of his action as the action can injure
another person who is considered a neighbour.

The above was an example of an item of products bought from a vendor.
Consumers are also protected for services that have been accorded to them but
fall below the expectation of the consumers. An example of low quality service
can be found in the case of Jarvis v Swans Tours Ltd?. In this case, an English
solicitor booked a holiday in Switzerland on the basis of a brochure which
promised a welcome party on arrival, afternoon tea and cakes, a bar which would
open several evenings a week and a charming owner who spoke English. There
was no welcome party. The solicitor did not have the rice Swiss cakes he was
hoping for: for tea there were only potato crisps and little dry nutcakes. The bar
was unoccupied annexe open only one evening a week, and the Swiss owner
could not speak English. The Court of Appeal said the solicitor was entitled to be
compensated for disappointment and distress and he was awarded twice the
cost of the holiday as damages (Sir Gordon Borrie, Stevens & Sons 1984: 9-10).

Under criminal law protection, the consumer is protected by law that prohibits the
vendor or trader from carrying out unscrupulous transactions. An example of
such protection is the prohibition from disposing stolen articles. It is an offence
for any person to dispose a stolen property as if it were his own. The third
protection that is available to the consumer is regulation by the government or
executive. An example of such regulation is the prohibition of hoarding necessary
items as such action would definitely influence the price of such items.

THE MALAYSIAN SCENARIO

The debate on consumer protectionism has been around for quite some time.
There are several laws that were made to protect the rights of consumers. These
laws were enacted so that the articles or items that were produced by producers
and that were subsequently sold by the traders to the consumers are not

2[1973] 1 Q.B. 233, [1973] 1A11 ER. 71




WQQQ‘"

dangerous or detrimental when they are used or consumed by the end users.
Laws such as Sale of Goods Act, 1957 (revised 1989), Hire Purchase Act
(Amended), 1992, Contracts Act, 1950, Weights and Measures Act, 1972,
Control of Supplies Act, 1961 (revised 1973) and Trade Description Act, 1972 are
some of the examples of statutes that were enacted for the purpose of consumer
protection.

The purpose of parliament in enacting these laws are as follows:

[a] In Sale of Goods Act - this law is enacted to regulate the sale of goods to
consumers;

[b] In Hire Purchase Act - this law is enacted to give sufficient protection to the
hirer as well as body hiring the items or products hired to the hirer;

[c] In Contracts Act - since most if not all of the items bought by the consumer
involve some form of contact this law is enacted to protect both parties to the
contract;

[d] In Weights and Measures Act - this law is enacted to protect consumers from
unscrupulous traders that tamper with the weighing machines when selling items
that can be weights such as sugar or flour just to mention a few; and

[e] In Control of Supplies Act - this law is enacted for the main purpose of
hindering unscrupulous traders and shopkeepers from harbouring essential items
with the hope to reap a higher price. Here the classic example is, if you can recall
several years ago, there were traders that purposely hide or harbour items such
as sugar, rice and flour with the hope that they will be able to sell these items at a
much higher price especially during festive season.

Above are some of the examples of statutes and legislations that have been
enacted by the Malaysian Parliament in an effort to protect the consumers. The
list of statutes that provide consumer protection is not exhaustive and will be
dealt with in future discussions. In Malaysia, the Government has established a
separate ministry in order to monitor consumer grievances apart from non-
governmental organizations (NGO) such as FOMCA and CAP just to name a few.
The ministry that is responsible for consumer protection is Ministry of Domestic
Trade and Consumer Affairs. In order to strengthen the monitoring process by the
Ministry, a body known as the National Council for Consumer Protection or
"Maijlis Perlindungan Pengguna Kebangsaan" which developed the National

Consumer Policy or "Dasar Pengguna Negara“3 .

3 Booklet published by the Ministry of Domestic Trade and Consumer Affairs.




With the coming into effect the Consumer Protection Act, 1999 a advisory body
known as National Consumer Advisory Council or "Majlis Penasihat Pengguna
Negara" was established to carry on the functions of the National Council for
Consumer Protection.

Apart from the basic consumer rights that were laid down by President Kennedy
in 1962, a few more basic rights have been added into the list. They are:-

[a] Right to enjoy basic needs;

[b] Right to safety;

[c] Right to obtain information;

[d] Right to choose;

[e] Right to express opinion;

[f] Right to obtain compensation;

[g] Right to consumer education; and

[h] Right to a safe and healthy environment.

Due to constraint of time and space, the above rights of consumers will be
discussed further at a later date. One of the important protection that is available
to the aggrieved consumer is the establishment of the Consumers Claim
Tribunal®. It is an independent body established under the Consumer Protection
Act 1999 to hear and dispose claims by consumers for compensation against
traders, suppliers and vendors for defective goods sold or unsatisfactory service
provided. The objective of the establishment of this tribunal is to provide an
alternative source of redress available to the aggrieved consumer. The
jurisdiction of this tribunal is for claims not more than RM10,000-00.

Another consumer tribunal that has made the newspaper headlines in the past
few weeks is the Tribunal For Homebuyer Claims. | am sure most of us have
read the decision of the Court of Appeal reversing the decision made by the High
Court in Kuala Lumpur and confirming the award made by the tribunal. This
tribunal was established under the amended Housing Development (Control and
Licensing) Act 1966. The gist of the Court of Appeal decision is the tribunal has
the jurisdiction to entertain claims from house buyers prior to Decernber 1st,
2002.

4 A booklet entitled "Maklumat-maklumat Mengenai Tribunal Tuntutan Pengguna”,
published by Bahagian Hal Ehwal Pengguna.
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The topic of consumer protection has also been discussed by various
organizations. Among them are:

CONCLUSION

[a] The Commission Decision relating to the setting up of a Consumers’
Consultative Committee, European Economic Community (EEC), Brussels,
September 25, 1973;

[b] The Council Resolution on a Preliminary Programme of the EEC for a
Consumer Protection and Information Policy, European Economic Community
(EEC), Brussels, April 14, 1975;

[c] Recommendation and Explanatory Memorandum on the Legal Protection of
the Collective Interests of Consumers by Consumer Agencies, Council of Europe,
Strasbourg, January 23, 1982;

[d] Council Resolution on a Second Programme of the EEC for a Consumer
Protection and Information Policy, European Economic Community (EEC),
Brussels, May 19, 1981;

[e] Guidelines for Consumer Protection, United Nations General Assembly, New
York, April 9, 1985; and

[fl Council Resolution on the Integration of Consumer Policy in the other
Community Policies, European Economic Community (EEC), Brussels,
December 15, 1986 (Anwar Fazal & Rajeswari Kanniah 1990: 71-72).

Those are some of the initiatives taken by the relevant bodies in the area of
consumer protection. Consumer protection has become an important area in law
and is fast developing. Consumer education and awareness is continuously
being given by the relevant authorities and non-governmental organizations to
make consumers in Malaysia aware of their rights. This will put the vendors and
service providers on their toes when providing products and services to the end-
users.
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