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ABSTRAK

Kajian ini adalah bertujuan untuk mendedahkan kepada masyarakat Islam terutama
yang berurusan dengan Mahkamah Syariah bagi mengetahui dengan lebih dekat dan
Jelas lagi tentang objektif, fungsi serta tugas-tugas yang di jalankan oleh Mahkamah
Syariah di negeri ini dalam menyelesaikan permasalahannya yang dihadapi oleh
mereka terutamanya dalam hal-hal kekeluargaan. Selain itu, kajian ini juga
menekankan aspek awal penubuhan Mahkanah Syariah Negeri Kelantan sebelum dan
selepas merdeka serta bidangkuasa dan juga prosidur perbicaraan di Mahkamah
Syariah. Dalam rangka penulisan ini, penulis mengguna method kajian ke
perpustakaan dengan merujuk kepada beberapa buah buku mengenai perkembangan
undang-undang Islam serta beberapa rujukan lain sebagai rujukan tambahan. Jelasnya
apa yang Kkita dapati undang-undang yang dijalankan di Mahkamah Syariah telah
menepati dengan kehendak hukum syarak berdasarkan kepada kehendak ulamak dan
pakar undang-undang di Negeri Kelantan yang di corakkan oleh sejarahnya. Oleh itu
untuk memahami sistem undang-undang Mahkamah Syariah Negeri Kelantan yang
ada kini, kita mestilah mengetahui tentang sejarah perkembangan negeri ini. Hal ini
kerana sejarah silam merupakan faktor penentu bentuk sistem uundang-undang yang
ada sekarang.



ABSTRACT

The main aim of this research is to reveal to the Islam community especially to those
who are involved with Syariah Court for them to understand the objective, function
and daily task run by the Syariah Court in Kelantan to solve any problems that is
brought to them especially in family matters. Other than that, this survey is to
emphasize on the aspect of the early establishment of Kelantan Syariah Court before
and after independence and also their jurisdiction and trial procedures in the Syariah
Court. In this aspect, the writer has used the library method in referring books related
to Islamic law and also for further references. It clearly indicates that the law in
Syariah Court solely follows the Hukum Syara® which is based from ulama’ and law
experts in Kelantan. As such to understand the law system in Syariah Court, we must
first get to know the history as the main factor, which determines the law system that
we have today.
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GLOSSARY OF TERM

Al-Quran: The holy book revealed by Allah SWT to
Prophet Muhammad SAW.

A’qil: Of sound mind.

Baitulmal: Public treasury.

Baligh: The age of puberty.

Faraid: Islamic law of inheritance.

Fard Kifayah: When someone in the community performs it.

Fasakh: Dissolution of marriage.

Fatwa: Formal legal opinion issued by a mufti.

Hadd: Offence and penalty prescribed by Allah.

Hadith: The tradition of Prophet Muhammad SAW.

Hukum Shara’/ Islamic Law: Practical laws of Islam.

I’badah: Devotion or worship.

limal: Consensus of opinion of all jurists.

Imam: A person who lead a congregational prayer.

Kadi: Judge in an Islamic Court.

Khalwat: Offence of illicit proximity between members of
the opposite sex who are not married to each
other.

Khulug: Self- divestiture or self-redemption of a wife,

through a special forms a divorce by which the
wife purchases her freedom.

Mujtahid: A qualified person who carries out ijtihad.
Nasb: Legal heirs. A nasab case involves the

determination of whether a person is entitled to
shave in an inheritance.



Nazir
Nazr:

Qadi al-Qudah:

Qiyas:

Ramadhan:

Rujuk:

SAW:

Surau:

Syariah:

Syarie Judge:

Talaq:

Ta'lik:

Tauliah:

Wakaf:

Wali:

Zakat Fitrah:

Zina:

viil

Inspector, superintendent, supervisor, trustee.
An expressed vow to do any act or to dedicate
property for any purpose allowed by Islamic law.

Chief Justice.
Analogical deduction of Islamic law.

One of the months in Islamic calendar when
Muslims are obligate to fast.

Return to conjugal union or repudiation of
divorce.

Abbreviation of “Sallallahu ‘alaihi wassalam™
meaning “peace be upon him™. It is compulsory
for a Muslim to utter this blessing whenever he
hears the Prophet Muhammad’s name being
mentioned.

Building used for purposes of religious worship,
smaller than the mosque.

The sacred law of Islam.
Judge presiding in Syariah Courts.
Divorce.

Divorce by the breaking of condition or divorce
under stipulation.

Authority.

Commonly a property donated for a charitable
purpose but which yields an usufruct and of
which the owner surrenders his power of
disposal with a stipulation that the income
yielded from the property be used for specific
purposes for which the waqf was establishment
or for other general and permissible charitable
purposes in accordance with the Islamic law.

Guardian for marriage.
Legal alms.

Offence of fornication and adultery.



ARABIC WORDS TRANSLTERATION SYSTEM
TRANSLETERATION TABLE

1. ALPHABET

Arabic Latin Example Transliteration
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Arabic

2. Short Vowel

Arabic

3. Long Vowel

Arabic
S
&S

J

[atin

m
n
h

A%

Example

JL

=

Example

ey
ole
Sl

Example
ETRE

\_?.r_\.) sﬁl::
)&J‘ 6(:‘915

lubb

Transliteration
mal

najm
hawl
waraq

yamm

Transliteration
kataba

alima

ghuliba

Transliteration

Alim.fata
Alim, dat
Ulam, Adua
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4. Diphthong

Arabic Latin Example Transliteration
y aw ‘ nawm
J e
7 ay Jd layl
S 1yy Pt Shafi’iyy (ending)
3 uww Ars ‘uluww (ending)

5. Exemptions

5.1 Arabic letter # (hamzah) found at the beginning of a word is transliterated

to the letter “a” and not to .
Example: »8  transliterated to: akbar (not “akbar)

5.2 Arabic letter 3 (ta’ marbutah) found in a word without J (al), which is
coupled with another word that contains, J' (al) at the beginning of it is

transliterated to the letter “t”.

Example: pla¥) 4% transliterated to: maktabat al-imam

However if the Arabic letter 3 (ta” marbutah) found in a word with J) (al),
in a single word or in the last word in a sentence, it is transliterated to the

letter “h™.

Example: 4a¥) &3€a)  Transliterated to: al-maktabah al-ahliyah

dald qalah

4 ) dar wahbah
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INTRODUCTION

The judiciary is an important institution in a country to ensure justice. In Islam
justice must be done without regarding the colour of skin, races. religions, families
and also ourselves. Islamic law is wide and it covers the entire way of life. It is the
way and method to settle all problems. As such to carry it out is based to this Islamic
law; it requires the needs of the judgment institution known as the Syariah Court. The
main reason of the Syariah Court being set up is to settle any discrepancies between

the parties involved in accordance to the sentence that has been passed by Allah

. W. 1.

The Syariah Court was established according to the administration of Islamic
law that has been enforced in Kelantan. This law is inherited from colonists who tried

to minimize the functions of Islamic law, which is wide and complete and it is the

basic law at that time.

It clearly shows that the law system in any country is made by its own history.
The past history is the main factor and the law system is what we have now. So, to
understand the law system in Kelantan at present, we must get to know the history of
Kelantan itself.

The Syariah Court in Kelantan has been set up in accordance to the Federal
Constitution, whereby the power has been given to the state to handle the Islamic law,
which has been categorized as personal law in accordance with the ninth schedule,
legislative lists (list II- state list) which states that: the constitution, organization and
procedure of Syariah Courts which shall have jurisdiction only over persons

professing to the religion of Islam. It is the power of the state.



Whereby, according to article 121(1A) of the Federal Constitution, the power
of jurisdiction for federal shall have no jurisdiction is respect of any matters within the

Jurisdiction of the Syariah Courts.



T AT e B s

CHAPTER
ONE

R R R



(O8]

CHAPTER ONE

ADMINISTRATION OF SYARIAH COURT

1.1. Background

The Syariah Court was established in Kelantan at 1060H, which is the same as
1650M'. The Law that was followed at that time is Islamic law. Islamic law was
excellently practised and followed under the administration of Sultan Mohamed III
during 1890 until 1891 as even thieves, who pleaded guilty at the Syariah Court Kota
Bharu were fined according to the hudud law. The law was continuously followed
until the colonials introduced their laws into Islamic law. Their law affected the
Islamic law little by little until only the Islamic law focusing on Islamic family
remains. These can be seen in the 1910 enactment, which discards the authority of

Kota Bharu Syariah Court that existed during that time”.

In the early stages, the Syariah court was known as Kadi Court but starting

from July 1998, the Syariah Court was established in Kelantan to replace the Kadi

Court, which comprises of™:

- The Syariah Appeal Court, which is located at Kota Bharu and
chaired by YAA Head of Judge Syarie.

- The Syariah High Court, which is managed by YA Judge of Syariah
High Court

- The Syariah Subordinate Court, which is managed by Judge of

Syariah Subordinate Court.

' Daud Mohammad, 1998, ‘Sejarah Penubuhan Mahkamah Syariah Negeri Kelantan', JKSNK. P: 1
? Ahmad Hidayat Buang, 1998, ‘Undang-undang Islam di Malaysia’, Jabatan Syariah dan Undang-
Undang Akademi Pengajian Islam UM, p: 25

* Daud Mohammad, 1998, ‘Sejarah Penubuhan Mahkamah Syariah Negeri Kelantan’, JKSNK. P: 4



The Kelantan Syariah court is being placed under the department of Syariah
justice in Kelantan to give full attention to the Syariah law and also to implement and

4
enforce law throughout the methods below™

a- Enactment administration of Syariah Court, No. 3 on 1982.

b- Enactment Criminal Syariah, No. 2 on 1985

¢- Enactment Criminal Act Syariah, No. 9 on 1983

d- Enactment Criminal Act Syariah, No. 5 on 1984

e- Enactment Islamic Family, No. 1 on 1983

f- Enactment Statement of Syariah Court, No.1 on 1991

g- The Kelantan Council of Religion and Malay Custom Enactment, No. 4 on
1994

h- Kaedah hukuman Sebat 1987

i- Kaedah Syarie Lawyer 2000

Furthermore, some of the positions have been changed, whereby the General
Kadi of Kelantan is replaced by the Head of Judge Syarie as Head of Department and
the position of General Kadi has been terminated. The Deputy General Kadi also has
been terminated and being replaced by two judges at Syariah High Court. Besides
that, the judge for Syariah Subordinate Court has been established by combining two
Special Kadi Courts and all districts under the administration of judge of Syariah

Subordinate Court. It is as follows:

1- The small court Kota Bharu (1 judge)

2- The small court Gua Musang (1 judge)

3- The small court Tanah Merah and Jeli (1 judge)

4- The small court Kuala Krai and Machang (1 judge)
5- The small court Pasir Puteh and Bachok (1 judge)

6- The small court Pasir Mas and Tumpat (1 judge)

O

* Ibid, p: 4



1.2 The Functions and Objectives of the Kelantan Syariah Court.

The court is one of the Judiciary institutions known as an important agency in
a country. Its job is to manage and to carry out justice for all types of people in their

lives. So. with the existence of this court, justice can be carried out’.

Justice is not solely determined by one factor but it is closely connected with
other factors. For example the implementation of law cannot guarantee that justice has

taken place if the court itself cannot handle cases fairly.

So, to see how effective a court is in handling cases it should strictly follow its

functions and the objectives of the court itself.

w 7 6
The Functions :

- To enforce and implement Islamic law within the power that has been
strictly given.

2- To ensure the administration and the management of Islamic law is in
order and effective.

3- To manage the application of heritage property.

4- To accept, listen and handle the case that is brought to the Syariah Court
with justice and follow the current legislation.

5- To develop human resource that is practiced and suffices.

6- To give consultation services.

* Abdul Monir Yaacob, 1993, ‘Struktur, Taraf, Kedudukan Kakitangan Mahkamah Syariah’, Jurnal
IKIM, vol.1. July/December, p: 73
® Abdul Monir Yaacob, 2001, ‘Sistem Kehakiman Islam' IKIM, p: 65



The Objective’:

The objective of establishing a Syariah Court is the same as the objective of
establishing a civil court, which is to enforce justice and punish the offenders as to

educate them to be good and honoured persons in a community.

In addition, the objective of the establishment of Syariah Court is also related

to implement Islamic law and to be fair, efficient and effective.

Furthermore, it is to ensure that the Syariah Court is one of the agencies
implementing hukum Syara’ (Islamic law) to all Muslims at Kelantan based on the

complete Islamic law according to al-Quran, al-Hadith, [jma’ and Qiyas.
1.3 The Mission of the Kelantan Syariah Court.

The mission of the Kelantan Syariah Court is to have uniformity in Kelantan to
implement the court management and support service as an effective, systematic
professional way particularly in handling the appeal cases.

1.4 The Vision of the Syariah Court
The vision of the Syariah Court is also to become one of the state agencies

which plays the role in enforcing the Islamic law based on the Al-Quran, Al-Hadith,

lima® and Qiyas with the authority and fairness for the sake of justice and prosperity.

” Daud Mohammad, 1998, ‘Sejarah Penubuhan Mahkamah Syariah Negeri Kelantan’, JKSNK. p: 6
8 o1 ¢
ibid
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1.5 Customer Charter’.

To handle cases with caution and watchful in accordance to Islamic
law and law that is related in a genuine time frame and also to take

consideration of all parties involved.

To provide the counter services and other services with trust, efficient

and friendly.

To establish professional judges and officers who have the

capabilities and efficiency in Syariah Judiciary.

’ ibid



1.6 The Development of The Court Administration Structure

The administration or governance structure has changed until the Syariah court exists

nowadays. The structure of the Syariah Court in Kelantan is as follows: -

I. Before The Establishment of Majlis

THE SULTAN

v

THE MUFTI
(THE ISLAMIC COURT OF APPEAL)

QADHI COURT OF
BATU MENGKEBANG

QADHI COURT OF
KOTA BHARU

THE QADHI COURT OF
PASIR PUTIH

THE MUSI,IM+’ERS()NAL THE FRIDAY COURT

LAW COURT

Source: The Syariah Court of Kota Bharu: 2003

The above diagram shows, the Syariah Court before the establishment of
Majlis. The first rank is the Sultan. After that, in the second rank is the Mufti. The
Mufti’s powers were divided between the Majlis. The highlights of the establishment

of the Majlis was removal of the Mufti’s office to the Majlis and placed under the



latter’s bureaucracy. The Mufti was stripped of his executive and administration
powers as well as some of his judicial authority, which he had held for the last few
decades. This was by means of several notices, enactments and regulations. He had to
share his judicial power as an independent Juristconcult with the Conference of
Ulama’, after it was a set up on 24 January 1918. He was given the authority to
deliver legal rulings and answer any queries on Islamic laws or on other religious

matters.

The establishment of the Court of Appeal was authorized by the Notice of
Regulation of Matters to be heard in the Syariah Court, 1916 No. 19 of 1916 which set
up new jurisdictions, regulations and procedures for the Syariah and Kadi Courts and
specified certain cases in which appeals must to be made to the Court of Appeal at the
Majlis and some other cases where appeals must be made to the High Court with the

mufti as an Assessor.

The office of the mufti was placed under the Majlis administration. Only three
Kadi Courts, administered by the Majlis, existed in the state in 1916. The first was the
Syariah Court of Kota Bharu, which had greater powers than the other two courts. The
second was the Kadi Court of Pasir Puteh and the third, the Batu Mengkabang. The

administration of the courts did not function efficiently, due to the shortage of Kadis.
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II. The Establishment Trough The Enactment NO. 31 - 1938

The diagram below shows that, the courts of Kadi and the chief Kadi has its
own seal as approved by the Sultan. Even though the Kadi Courts were found in five
districts in Kelantan, according to Enactment No. 23 of 1938. There are, the Kadi
Court of Ulu Kelantan, the Kadi Court of Pasir Puteh, the Kadi Court Kota Bharu, the
Kadi Court Bachok and the Kadi Court Pasir Puteh. The structure of Islamic Courts as

established by Enactment No.31 of 1938 was as follows:

SULTAN
(APPEAL COURT)
THE BRI]ISH ADVISER

Tf*i MUFTI THE HIGH COURT THE SPECIAL I\*UFTI
THE COURT OF CHIEF QADHI

THE DISTRICT QADHI COURTS

|
! i '

ULU KELANTAN  PASIR PUTIH  KOTA BHARU BACHOK

Source: The Syariah Court of Kota Bharu : 2003
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III. Before Independence To 30 MEI 1996

SULTAN
v v
THE MAJLIS THE OFFICE OF MUFTI
The Legal Committee or 1. The Chief Qadhi Court
the Conference of Ulama’ ( The Secretary/ registrar)
2. The Qadhi Courts
e Q

Kota Bharu, Pasir Putih, Batu Mengkebang, Kuala Krai, Pasir Mas, Tumpat,

Tanah Merah, Machang, Bachok.

3.The Pendakwa Jenayah
4. The Penyelia Agama
5. The Nazir of Religious

Teachers
Source: The Syariah Court of Kota Bharu : 2003

From the above chart it shows that the Kadi Court were found in eight districts
in Kelantan before the declaration of independence on 31%" August 1957. The three
more new courts were set up, namely, the Kadi Court of Tumpat which was founded
on 28" April 1954 with Haji Yaakub bin Isa as its first Kadi. the Kadi Court of Tanah
Merah which was inaugurated on 1*' January 1956 and Haji |Ahmad bin Hajim Idris,
the Kadi of Pasir Mas, was also appointed as the first Kadi of Tanah Merah. The Kadi
Court of Machang was set up on 1" August 1957 with Haji Muhammad Amin bin Haji
Uthman as the first kadi of Machang besides his post as the Kadi of Ulu Kelantan. He

goes to the district of Machang twice a week. i.e. on Monday and Wednesday.



IV. Started on 16 JULY 1998 to Nowadays

CHIEF SYARIE JUDGE

|

SYARIAH HIGH COURT SYARIAH HIGH COURT
JUGDE JUGDE
v v v
PEMBANTU CHIEF REGISTRAR PENOLONG
TADBIR ¢ PEGAWAI TADBIR
ASSISTANT OF REGISTRAR
ASSISTANT PEMBANTU AM ASSISTANT
REGISTRAR RENDAH REGISTRAR
OF CIVIL CASE OF CRIMINAL CASES
DISPATCH-RIDER DISPATCH-RIDER
NOTICE NOTICE
A dissis
TYPIST TYPIST
v
_»  PEMBANTU TADBIR PEMBANTU TADBIR

HASIL DAN KEWANGAN
—» DRIVER

\/

PEMBANTU TADBIR
PERKHIDMATAN
STOK DAN AM

\/ \
TYPIST TYPIST
PEMANDU KENDERAAN BERMOTO PI{MB/\N'I‘UV/\M RENDAH (il*/\R[)

Source: Syariah Court of Kota Bharu : 2003

th

However, starting from 167 July 1998 as shown in the above diagram that the

Syariah Court was established in the Kelantan state to replace the Kadi which
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comprises of Syariah Appeal court, Syariah High Court and Syariah Subordinate
Court. The Kelantan Syariah Court is being placed under the department of Syariah
Justice in Kelantan to give full attention in Syariah law. Generally, the Chief Syarie
Judge is the head department. Persons is involved in the Kelantan Syariah Court are
the Syarie Judges, chief registrar, assistant registrar, prosecutor, office boy, typists,

drivers and security guards.



CHAPTER
TWO

RS A ok M




14

CHAPTER TWO
THE HISTORY OF THE ESTABLISHMENT
2.1 The Position of The Kelantan Syariah Courts Before Independence

According to the local history, the beginning of Kelantan is still unknown. The
actual date when Islamic law entered Kelantan is uncertain. Kelantan was under the
command of Melaka during Sultan Mahmud Shah (1488-152). It is possible that Islam
reached Kelantan at that period as Pahang was also under the command of Melaka

during Sultan Muzaffar shah (1455-1458)".

The Islamic law practiced at that time was some form of liberal accretion of
Malay customary law, which was recognized as part of Islamic law in the state. The
new system, introduced subsequent to the Siamese intervention, led to the abolition of
Islamic law in all courts, except in the Syariah Court. The police force was set up
before the introduction of Siamese advisory system in 1903 and was used to enforce

. B . e, ] |
[slamic laws. This was terminated by the Graham administration' .

When Graham came to Kelantan in 1903, besides the Syariah Courts, the
Criminal Courts, which practiced, laws based on Islamic and Malay customary
principles were already established in the state. Graham inaugurated a new court
system, but left the Syariah Court intact. The administration of the Syariah Court
remained inefficient until the arrival of J.S.Mason in Kelantan on 15 July 1909. In his
first administrative report, J.S.Mason described “the Syariah Court as even satisfactory
than other courts in the state and indicated that many complaints arose about its
inefficiency. Mason took his first administrative action, notwithstanding the treaty,
which restricted him from interfering in matters pertaining to the Islamic religion by

writing in his annual administrative report that it will probably be necessary to take

'“n.a, n.d, ‘Perundangan Islam di Negeri-Negeri Melayu’, n.pb, p: 51

"' Abdullah Alwi Haji Hassan, 1996, *The Administration of Islamic Law in Kelantan’. Kuala Lumpur,
Dewan Bahasa dan Pustaka, p: 18



5]

away the jurisdiction the court at present holds in cases of inheritance of land. Before
this statement was recorded in the report, Mason had written to the king in other
states, saying it had not been necessary to establish a Syariah Court, for if matters
arose involving religion, they could be adequately dealt with by a Kadi and where
such matters concerned inheritance, the Kadi could divide the property according to
Islamic law after the determination (or advice) by the judge of a customary law
court'?. But the King wanted to wait and see. In spite of the raja’s passive reaction, in
1910, the Mason administration passed an enactment concerning the Islamic law of
succession. The enactment, known as The Succession to Small Estates Enactment,
1910 (No. 17 of 1910), restricted the jurisdiction of the Syariah Court to land
inheritance cases of properties with a maximum value of RM500 or less and removed
all others to the jurisdiction of the Land Officers. This legislation altered the previous
legal practice in Kelantan and led to less important disputed inheritance cases being
dealt by the court. Thus western procedures were introduced to improve the court’s
administration and to make it more efficient but also to decrease its incompetence. In
1911, the Adviser was impressed by the improvement in the court administration but
observed that delays still persisted in hearing all cases. In fact, confusion still

. . 13
continued even in 1915,

The Siamese also ruled Kelantan, from 1899 to 1906. According to the Anglo-
Siamese Treaty 1902, the Siamese appointed an advisor to advise the ruler of Kelantan
about the country is administration except for the Islamic Religion and Malay Custom.
On 1909 during the Bangkok Treaty has put Kelantan under the Unfederated Malay.
Besides that, it accepted a British advisor for the first time. Thus, the British advisor
can give advice to the ruler about the country is administration except on Islamic

Religion and Malay Custom'.

The Syariah Court in Kelantan was one of the earliest courts established in
Peninsular Malaysia. The court developed very well until the reign of Sultan

Muhammad 1V, when thereafter, the powers of the Kadis came under the control of

12 [1a: -
“ Ibid, p: 30

" Abdul Kadir b. Hj Muhammad, 1996, *Sejarah Penulisan Hukum Islam Di Malaysia’,
Kuala Lumpur, Dewan Bahasa dan Pustaka. p: 135

"“n.a, nd, “Perundangan Islam di Negeri-Negeri Melayu”, n.pb, p: 51
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the upper classes, especially the royal family and the elite. This situation resulted in
inefficiency and instability in the administration of the court. When J.S Mason took
over the administration of Kelantan as the British Adviser from the Siamese Adviser,
W.A Graham, the court was still inefficient. His attitude towards the Syariah Court
remained restrained. It is probable that his motive in restraining the jurisdiction of the
court coincided with his intention to improve the efficiency of not only the
administration of other offices, but improve the efficiency of not only the
administration of other offices. but also in the Syariah Court. Hence, his actions
towards the Syariah Court decreased the powers of the court and lessened its
importance in the state. In the first year of his administration, Mason included
religious revenue and expenditure in the state budget. He imposed some control over
religious authorities through his power over the state budget. He demonstrated this in
1910, when he listed the expenditure on two surau inspectors were listed in the state
budget but ceased doing so in his next budget estimate. He repeated this in the case of
Jumaat judge. In 1910, the efficiency of the court administration was still left much to
be desired due to the frequent changes in the post, and the difficulty finding a suitable
Kadi. Two changes occurred during this year. J.E Bishop who acted on behalf of
Mason from 19 October 1910 and succeeded him afterwards as the British Adviser
until March 1913, followed in Mason’s footsteps. He reduced the size and competence
of the court by placing it under his scrutiny. He abolished the post of judge of the

Friday Court in 1911, which had been within the fold of the Syariah Court",

The frequent changes in the Kadi post indicated the instability of the court
itself. This uncertainty, which prevailed in the Syariah Court, led to Bishop’s early
concern. He was responsible for abolishing the power of the Syariah Court to hear all
cases involving non-Muslims, which had been carried out in the court before. These

U 16
cases were removed to the civil court™".

Other than that, all inheritance cases involving Muslims must be heard in the
Syariah Court only. Two notice related to the administration of Syariah Court were

enacted between 1910 and 1915 and another eight notices dealt with statutory

'* Abdullah Alwi Haji Hassan, 1996, *The Administration of Islamic Law in Kelantan®, Kuala Lumpur,
Dewan Bahasa dan Pustaka, p: 30
' Ibid
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measures only. It shows the extent to which the British attempted to reduce the

influence of the Syariah Court and its role in the state after their arrival in Kelantan.

The Syariah Court of Kota Bharu was considered more important than its two
branches: it dealt with more judicial work and administration. It had a bench with two
offices. namely the office of a judge or kadi and the office of assistant kadi and was
considered by many Kelantanese then as the state Syariah Court before the transfer of

its authority to the other two courts.

Actually, the previous of the Syariah court has close relations with the council
of Islamic religion and Malay custom of Kelantan. It was set up by Sultan Mohammad
IV on 24 December 1915. However the law of council also approved on 1915, the law
mostly stressed on mosque, surau, and Zakat Fitrah. But in 1919, the law that was

approved was on rujuk and ta'lik in addition to marriage and divorce.

This continued until the intervention of the colony, who introduced their own
law in the law system which has put in force and has gradually set aside the Islamic
through the enactment that is related with the implementation of law in Syariah Courts
until leaving the laws related to family law only. For example the enactment on 1911

continued the jurisdiction of Syariah Court at Kota Bharu'’.

Lastly, the Kelantan government has approved The Council of Islamic religion
and Malay Custom of Kelantan and Kadi Court No. 1 on 1953. Based on the law, the
committee of the council comprised of a head. deputy head and not less than six
committee members who must be Muslim which all of them are appropriately the

. ‘ Ay 18
Sultan at certain period of time ™.

" n.a, nd, ‘Perundangan Islam di Negeri-Negeri Melayu’, n.pb, p: 51
"® Ibid, p: 52
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2.2 The Position of The Kelantan Syariah Court After Independence.

After independence, an effort to establish the judicial system was made by the

Kelantan Government for spiritual development.

The strategy had two approaches made the existing institution more Islamic

and to generate new Islamic institutes, which referred to Islamic knowledge.

Following the above, the status of Syariah Court was changed to State Court.
Power was given to every state to enforce the law in terms of the set-up,
administration and the procedures of the Syariah Court that only has power to
Muslims and what was mentioned in the ninth schedule, List II- state list of the
Federal Constitution. As for criminal cases in the Jurisdiction of Syariah Court is
bound under the Syariah Court Act 1965 (Criminal cases) 1965 amended by Syariah
Court Act 1984.

The Kelantan Government had identified the locality in the Syariah Court
administration. As such, suggestions were made to improve the situation. After that,
the administration of Syariah Court was separated from The Council of Islamic
Religion (Majlis Agama Islam) and also reshuffled the new administration. It had
three stages namely Syariah Subordinate Court, Syariah High Court and Syariah
Appeal Court. Besides that, the judge’s status was higher and the power of Syariah

. . 19
Court is clearly expressed in the new enactment .

The steps taken can be seen through a chronology development. On 34
December 2003, The Malaysian National Council for Islamic Affairs (Mesyuarat
Majlis Kebangsaan Bagi Hal Ehwal Agama Islam) had agreed to set-up a committee
chaired by the late Tan Sri Syed Nasir Ismail to do researches on the locality of
Syariah Courts and the status of Kadi’s throughout Malaysia in order to improve and

N UL y Slp e ()
strengthen the Syariah Court and the status of Kadi's™.

' Ahmad Bin Mohammad Ibrahim, 1997, *Pentadbiran Undang-Undang Islam di Malaysia’,Kuala
Lumpur, IKIM. p: xiii

Y paud Mohammad, 1998, “Sejarah Penubuhan Mahkamah Syariah Negeri Kelantan”, Jabatan
Kehakiman Syariah Negeri Kelantan, p: 3.
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After that, on 30" April 1983, the same Malaysian National Council for
Islamic Affairs (Mesyuarat Majlis Kebangsaan Bagi Hal Ehwal Agama Islam)
deliberated reports from the committee in order to be approved and accepted by the

states. The report mentioned the following: -

a) The organizational structure of the Syariah Court, jurisdiction. procedure
and duties of Kadi.

b) It is Compulsory for every state to have the Syariah Court organization
with structure and judicial responsibilities.

¢) The organizational structure of Syariah Court must have three stages
namely the Syariah Subordinate Court, Syariah High Court and Syariah
Appeal Court.

d) Every state must have or establish a Scheme of Judicial Service and

Syariah law.

On 2" and 3" June 1990, the Public Service and Treasury Department of

Malaysia did all the checking in order to create the State Syariah Courts.

And also. on 9" June 1991, The Meeting among Planning, Financial and
Recruitment Committee decided to approve this suggestion. At the same year, on 3
November The Conference of Government (Majlis Mesyuarat Kerajaan) discussed on
MMK Bil 22/862/91(25) and agreed that certain posts have been approved to be filled
in the said post would depend on the budget and however the approval must first be

given by the Government Council .

After that. on 16™ January 1995 and 12" August 1995, the decision was
announced to Public Service Department to recommend for approval from the
Malaysian Treasury in line according to Article 112 of Federal Constitution, which

states that:

(1) Subject to Clause (2), no State shall, without the approval of the Federation,

make any addition to its establishment or the establishment of any of its

! ibid
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departments, or alter the rates of established salaries and emoluments, if the
effect of doing so would be to increase the liability of the Federation in respect

22

of pensions, gratuities or other like allowance™.

Lastly, on 2" May 1996, the conference of committee PAS studied the higher
committee level (JKTT) and agreed on the suggestion to implement a separate
appointment in the Kelantan Syariah Court and the existence Chief of the Judge
Syarie Committee, the judge of Syariah high Court or Syariah Subordinate Court and
support the post of Kelantan Syariah Court. Besides that, there was also approval for
post No. 67 of 1996 to be enforced from 15 July 1996 about the post of Kelantan

Syariah C ourt™.

2.3 The History of Writing The Kelantan Enactment.

The history of writing the Islamic Administration enactment in Kelantan has a

close relationship with the British arrival in Malaysia.

Theoretically, the British was not involved in the Islamic Affairs however
practicality the arrival of the British as advisors to the Sultanate made them
automatically involved with the religion and administration either directly or
indirectly. This can be clearly seen when every enactment of Islamic Administration
had to be approved before hand and endorsed by the British advisors elected in

24
Kelantan™.

22 Federal Constitutional, Article 112

2 Daud Mohammad, 1998, “Sejarah Penubuhan Mahkamah Syariah Negeri Kelantan™, Jabatan
Kehakiman Syariah Negeri Kelantan, p: 3.

2 Ahmed Ibrahim dan Ahilemah Joned, 1985, “Sistem Undang-Undang di Malaysia”, Kuala Lumpur,
Dewan Bahasa dan Pustaka, p: 49.
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Nevertheless, this enactment has close relations with the history of British’s
arrival in Malaysia. As such the history of legislation of enactment in Kelantan (the
Unfederated Malay State) had been introduced late compared to the Strait Settlements

0000015498

and the Federated Malay States™

The early stage of the Kelantan Enactment which was approved by this state,
focused towards legislation in marriage and divorce only?®. After that, the other things
followed but it was without Civil and Criminal law. These two were still under the

British law system

Generally, this enactment was introduced in Kelantan before 1909 due to the
British being indirectly involved in the Kelantan Administration as Siamese Advisors

in Kelantan.

In 1909, the Siamese and British signed an agreement known as the Anglo-
Siamese Treaty 1902. This agreement gave power to Siamese to elect W.A Graham as
an advisor for Raja Kelantan. Therefore, British involvement had begun informally in

Kelantan.

W.A Graham had put forward a great effort to ensure success in the Islamic
Administration of Kelantan. Here, he had lessened the power of imam. His action
actually involved the Islamic affairs though he knew that he could not get involved.
During his days as an advisor, he implemented certain laws and also his jurisdiction in
Syariah Court. Beside that, he also implemented the law and Zakat System, Friday
Prayer and Divorce Regulation. However, the law implemented actually followed the
British laws Syslcm:8

Perpustakaan
Kolej Universiti Islam Malaysia

5 Abdullah Alwi Haji Hassan, 1996, “The Administration of Islamic Law in Kelantan™, Kuala Lumpur,
Dewan Bahasa dan Pustaka, p: vi

* ibid

*” Abdul Kadir bin Haji Muhammad, 1996, “Sejarah Penulisan Hukum Islam di Malaysia”, Kuala

Lumpur, dewan Bahasa dan Pustaka, p: 134.
2 Abdullah Alwi Haji Hassan, 1996, “The Administration of Islamic Law in Kelantan”, Kuala Lumpur,

Dewan Bahasa dan Pustaka. p: 34-35
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Since, W.A Graham, who was the exponent, introduced the British came to
Kelantan as an advisor, a series of law in Islam. In 1907, a few laws were introduced.
The laws namely The Notice of Syariah Court on 15 April 1907, Notice No. 1 of
1907, Notice of Zakat on 9 September 1907, The Divorce Regulation of 1325 (1907)

on 2 Rabi al-Awwal 1325H.

The law has approved in 1908 is The Regulation empowered imams to bring
individuals who ignored the payment of Zakar on 3™ March 1908, The Surau

Regulation of 1326, No.2 of 1908 on 4 August 1908’

In 1909 there was also the Divorce Regulation (Undang-Undang Orang
Hendak Bercerai Suami Isteri dan Lain-Lain) 1327H No. 6 of 1327. Other than that, in
1911, the registration of Marriage and Divorce was approved known as An Enactment
to Provide for The Registration of Marriage and Divorce of Muhammadans, No.l of

1911,

A few laws were approved in 1914 namely The Notice of Release The
Enforcement of Obligatory Attendance at The Surau Kecil and Giving Exemptions for
Non-Attendance at The Surau Besar during Difficult Times No. 9 of 1914, the Notice
of Muslim who wanted to marry more than one, Notice No. 15 of 1914. It was
allocated to everyone except for the kinsfolk of Raja, who wanted to marry more than
one. Firstly, he must have a written declaration in front of the Syariah Court that he
must be unbiased to his wives and be responsible to provide their allowance of money.
Whoever failed would be fined RM100 or to imprisonment for a term of two months.
Besides that, every person and /mam involved in this case is liable to a fine not
exceeding RM200 or to imprisonment for a term of three months. This notice however

was not enforced.

In 1915, the Kelantan state approved The Notice of Muhammadans:
Prohibition of Intoxicating Liquor and Rulers of Fasting, No.12 of 1915 (16 June

1915). This notice, allocated a fine to be imposed to any Muslim who consumed

?» Abdullah Alwi Haji Hassan, 1996, “The Administration of Islamic Law in Kelantan”, Kuala Lumpur,
Dewan Bahasa dan Pustaka. p: 34-35
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liquor, and adults and sane Muslims who break the fast during the month of

30
Ramaddan™.

In 1916, a few rules were approved. The rules namely The Notice on Matters
Relating to Marriage, Divorce, Recohabition and 7a 'lik, Notice No. 18 of 1916 and to
determine the Notice of Regulation of Matters to be Heard in the Syariah Court,
Notice No.19 of 1916. Besides that, in the same year the rule for the members of the
Council of Islamic Religion and Malay Custom, Kelantan was approved. These rules
were created as a few the provisions about the items of council, jurisdictions and their
responsibilities. Section 24 had given the power to council to manage about mosques
and suraus in Kelantan and their officers. Section 25 gave power to councils to send
out fanwa-fanwa and section 26 also allocated that the council must have their own
estimated budget. Based on the laws, the council legislated notice No.3 of 1916. With
this notice the council had the right to acquire some form of payment from Zakat
collected in Kelantan. Then, the Notice No.10 1916 was published. This council was
given the authority to take over the Mufii. The Notice also annulled the surau law
1908. Besides it gave the authority to the Council of Religion as Nazir for all suraus
and mosques, also in power to appoint or dismiss any surau and mosque officers or

31
any related matters™ .

In 1917, a few laws were approved on which authority was given to teach
tasawuf. It was contained in The Notice of Requiring to Obtain Authority for
Teaching Islamic Mysticism, No.18 of 1917; The Marriage and Divorce Muslims
1917 (Amendment), No.21 of 1917. Other than that, there was a notice to prohibit
from the misuse of the A/-Quran verses at any stage of performance. Under notice 32
of 1917, the prohibition to teach about religion without approval through a notice
namely The Notice of The Prohibition of Teaching of Muhammadan Religion or
Delivering Fanva by Unauthorized person and Required to Ask the Council Approval

of 1917, notice No. 45 of 1917.

*" Ahmad Ibrahim, 1977, “Perundangan Islam di Kelantan”, dalam Seminar pentadbiran Undang-
undang Keluarga Islam Kelantan, 20-21 Julai, Kota Bharu. p: 1
! bid
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[n 1919, laws were also introduced on the law of marriage between
Kelantanese and Indians. These laws were known as The Regulation of Marriage
between Kelantanese and Indians of 1919; the division of property between husband
and wife was introduced in Muhammadan Division of Property Between Husband and

wife of 1919, Notification No. 33 of 1919.

The administration of Islamic law enactment was amended from time to time
until 1938, after that the amendment of other enactments were complete and perfect
compared to the earlier enactments. It was The Muhammadan (offences) enactment
1938%, Enactment No. 21 of 1938 on 16 August 1938 and get authentication by A.C
Baker as the British advisor in Kelantan and also divided it to two stages which
contained 27 sections describing some offences. fines and prosecutions according to
Islamic law. The First stage of the enactment was defined by a few words which had
relations with the laws, of which it means “anak muda” “bujang” “kadi” “Majlis
Agama’™ and so on. Besides, this enactment clearly expressed that this can be enforced

. . 3
towards Muslims only. Non-Muslims were not bound under these enactments--.

The second part, allocated that who ever does not carry out or perform their

obligations would be found guilty and can be sentenced with fines and

.. 34
imprisonment”".

Among the things that could be found guilty under this enactment was those
not attending Friday prayers for males who were already 15 years old and above. He
could be excused if he was sick, if Friday tells on the Sultan birthday and so on. If a
person was accused of the committing of any offences according to this enactment
would be liable to a fine of RM0.50 for the first penalty and RM1 for consequent
penalties. Whereas, if a person was accused of the commission because buying,
selling and drinking liquor he would be liable to fine not exceeding RM25 or to

imprisonment for a term not exceeding the first offence and to other penalties, he

* n.a, The Muhammadan Offences Enactment of Kelantan, 1938,
¥ Abdullah Alwi Haji Hassan, 1996, “The Administration of Islamic Law in Kelantan, Kuala Lumpur,

Dewan Bahasa dan Pustaka. p: 35
3 Abdul Kadir bin Haji Muhammad, 1996, “Sejarah Penulisan Hukum Islam di Malaysia”, Kuala

Lumpur, Dewan Bahasa dan Pustaka, p: 139.



29

would fined not exceeding RM50 or to imprisonment for a term not exceeding two
months. But, they cannot be punished if it was buying and selling liquor to non-

.35
Muslims™.

If someone was caught selling or buying food that can be eaten at daytime in
the month of Ramaddan it is an offence. So this offence can be fined not exceeding
RM25 or to imprisonment for a term not exceeding two months for another penalties.
The offences of Khalwat are liable to a fine not exceeding RMS0 or to imprisonment
for a term not exceeding one month. After that, to imprisonment for a term not

exceeding two months for other penalties®®.

Another offence was sexual intercourse, but the enactments had no allocation
of punishment for those who did this offence. Other offences were teaching without
any classes; propagating faithless distortion; importing, publishing and printing
religious books without permission of the Council of Islamic Religious, offences of
humiliating Islamic teachings whether by writing or speaking; offences of misusing

the verses in the al-Quran on the stage”’.

In these laws, there were also provisions for the wife where she has a right to
claim maintenance from her husband; the children have a right to claim maintenance
from their father as written in this provision and also a husband is responsibility to
give maintenance for his wife who was divorced and still in iddah. The law also,
legislated for the imam, who was found guilty for not giving money to the officer and
the other officers mosque, guilty of a husband who left his wife and guilty of a wife
when she did not obey her husband. Furthermore, this enactment legislates the

authority of Sultan to do any laws, which is related with this enactment™®,

With the enforcement of this enactment, part of this notice was terminated.
The notices namely Notice No.12 of 1915, The Notice of Muhammadans Prohibition

of Intoxicating Liquor and Rules of Fasting; Notice No.8 of 1917 The Notice of

33 Abdul Kadir bin Haji Muhammad, 1996, “Sejarah Penulisan Hukum Islam di Malaysia”, Kuala
Lumpur, Dewan Bahasa dan Pustaka, p: 139.

* Ibid, p: 140.
37 h.a. The Muhammadan Offences Enactment Kelantan 1938, sec. 10-14

¥ 1bid, sec. 26
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